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Introduction

In Bosnia and Herzegovina, there is a gap between rights
recognized by obligatory international and regional instruments
and defined in national constitutional and legislative framework,
and the way they are implemented and respected in practice.
Constitution of Bosnia and Herzegovina provides primacy of
collective rights — rights of constituent peoples (Bosniaks, Croats
and Serbs) over collective rights even though the European
Convention on Human Rights has supremacy over all other law
in Bosnia and Herzegovina. This in large scale leads to negative
estimation of condition of human rights protection of citizens of
Bosnia and Herzegovina. In the country that wants to be member
to European Union its citizens who do not declare themselves as
members of one of the three constituent peoples still have certain
political rights denied. This brought Bosnia and Herzegovina
before the European Court of Human Rights to which
discriminated citizens appealed. State is additionally complex by
administrative-territorial organization of the state (state, entities,
Br¢cko  District, cantons/counties, municipalities).  Their
disharmonized and sometimes imprecise legislative leaves too
much space for different interpretations of issues like jurisdiction,
which extremely hardens, not to say takes away any sense, of
usage of instruments for human rights protection. If one would
add insufficiently developed legal awareness of citizens on human
rights, ignorance of mechanisms of their protection and distrust
towards competent institutions, then it becomes clear that from

13
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the signing of Dayton Peace Agreement until today authorities in
Bosnia and Herzegovina have not used the potential created in
specific positioning of provisions on human rights in mentioned
Dayton Agreement, as well as the Constitution of Bosnia and
Herzegovina. This is the main reason to conclude that Bosnia and
Herzegovina is at the very beginning of building efficient and
functional system of human rights protection.

Acting of political and government officials as key
precondition for elaboration and implementation of efficient
human rights policies was, in 2008 as well as in previous years,
mostly determined as protection of, sometimes grounded and
most often created for political purposes, so-called vital national
interests. This usually occurred at the expense of wider catalogue
of real and mostly unrealized rights that are constituent part of
modern concept of human rights. Result of irresponsible
behaviour of authorities in this field is multi-dimensional and it is
best visible in chaotic state of institutions competent for
protection of human rights. The best example is current status of
institution of ombudsmen in Bosnia and Herzegovina caused by
problems related to closing of entity institutions and their
unification in state office. Namely, National Assembly of Republic
of Srpska failed twice in bringing the law on termination of the
Law on Ombudsman of Republic of Srpska because of objections
of certain number of parliamentarians considering there is no
constitutional basis for requesting closure of entity ombudsman
through state law. On the other hand, even though in July 2007
Federation of B&H passed the Law on Manner Stop of
Functioning of Institution of Ombudsman of FB&H, it contains
certain provisions relating to simultaneity of the process of
unification causing the process, as Ombudsmen of Federation of
B&H interpret it, stop until the Republic of Srpska adopts the
mentioned law. So, in this moment there are three institutions of
ombudsmen in Bosnia and Herzegovina. This complex situation
is additionally complicated by one of the three newly elected state

14
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ombudsmen who, in the meantime, filed a resignation since and
it caused new beginning of the procedure of election of
ombudsmen which in previous case had thirty months of
duration and was the main reason why B&H in 2008 had no
functional state office of Ombudsman. It is needless to mention
that media reporting on this process significantly disturbed the
trust of citizens towards mentioned institutions.

The Constitutional Court of B&H as key institutional
factor of protection of human rights and freedoms faces with
difficulties in its work. Those are mainly relating to quite high
percentage of backlogged decisions, which, no matter their
background, represents violation of authority of the institution
and its position in the legal system of Bosnia and Herzegovina.
There is also a problem of continuous increase of incoming cases
with capacities of Constitutional Court remaining the same.
Therefore, there is a question of urgent reform that would be
focused on creating conditions for its more efficient work.

As expected, weaknesses of institutional framework leave
enough space for different forms of violations of human rights
protected by constitution and laws. For example, apart from the
fact that national legislative usually includes obligatory
antidiscrimination provisions certain deviations are present in
administrative and judicial practice often questioning the
principle of equality in realization of rights. Already mentioned
complex administrative structure and division of competence
leads to disharmonized law and bylaw acts bringing citizens of
Bosnia and Herzegovina to unequal position depending in which
part of the state they live. Bosnia and Herzegovina still has no
state law on prohibition of discrimination and law on free legal
aid, which are two acts essential for functional system of human
rights protection.

However, great number of categories subject to analysis
within this report has high level of harmonization with European

15
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and international human rights standards but in those cases there
is sometimes the problem of quality of implementation of legal
provisions. For example, in protection of rights of national
minorities it was established that the state Law on Protection of
National Minorities is act guaranteeing even more rights than
provided by relevant international standards. Here the respectable
body like Venice Commission seriously warned on possible
problems in implementation of these positive provisions. This
problem becomes obvious if one takes in consideration the area of
realization of rights to participation in public and political life.
Since national minorities belong to constitutional category of
“others”, which reflects also to their position in election
legislative, it can be rightfully said that national minorities do not
enjoy same rights as citizens declaring as members of one of three
constituent peoples.

There are also situations, especially in category of
economic, social and cultural rights, when positive legal
provisions are not implemented and it is justified by difficult
economic situation that is lack of financial means.

Wide area of human rights and their violations in Bosnia
and Herzegovina is an object of everyday media reporting.
However, the problem of its quality should be mentioned here.
Topics relating to economic and social rights dominate in printed
media reporting followed by right to fair trial, right to life,
minority rights, political rights, rights of the child, freedom of
thought, conscience and religion etc. By analysing reporting on
these topics it is difficult to avoid the conclusion that domestic
media, with always present exceptions, have expressed the need to
write in sensationalistic style considering it to be, as appeared, the
key to obtain the readers’ attention. This approach in reporting
does not lead to full usage of significant potential media have in
protection and promotion of human rights.

16
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Main conclusion of the Report speaking on the gap
between theory and practice of human rights in Bosnia and
Herzegovina has its confirmation in analysis of citizens’ legal
awareness on human rights. The analysis points to common fact
on undeveloped and neglected citizens’ awareness on human
rights whose main cause can be the gap between formal
awareness on protection of human rights and real trust in
protection of those rights. In other words, if citizens have specific
knowledge on human rights they have, there is then a general
understanding that human rights are not respected which actually
decreases and almost completely abolishes the necessity of
understanding, accepting and teaching human rights and
instruments of their protection which would surely lead to
developing awareness and spreading the culture of human rights.
This (mis-)understanding of condition of human rights in Bosnia
and Herzegovina is extremely dangerous since the trust of citizens
in system of protection of human rights is undermined and they
are additionally discouraged to try to use it.

Current state of human rights and their future in Bosnia
and Herzegovina could be the best represented through borrowed
economic concept of supply and demand. If we assume that
adequate and efficient system of human rights protection in this
case is object of supply and demand, then we could say that the
state of Bosnia and Herzegovina as key supplier is not offering its
citizens adequate protection of human rights which could be
primarily explained by low “price” of human rights. In other
words, human rights have no value that would raise their price
and make the state to increase their supply. Additionally, the state
of Bosnia and Herzegovina, i.e. political forces leading it in the
moment and interpreting its interests, probably consider that the
low supply of human rights is not a cost to both the state or them
as carriers of political powers and therefore there is no
encouragement to raise the curve of supply. On the other hand,
the already mentioned price factor that is low value of human

17
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rights influences on their demand by citizens. So, if citizens are
not convinced in value of human rights they would not demand
them. This leads us to situation in which Bosnia and Herzegovina
is today: without demand of human rights there is no supply!
Some results of research on citizens’ awareness on human rights
confirm this conclusion where, beside the fact that out of 81, 3%
of citizens considering that only partially (72, 6%) or not at all (8,
7%) manage to realize their human rights, only 12, 7% out of total
number of interviewed stated they sought help in protection of
their human rights while 87, 3% of citizens did not requested any
kind of protection, help or advice. Therefore, the conclusion is
that the future of human rights that is promotion of existing
system of their protection, depends on action on factors of
demand, primarily thinking about values and understanding of all
interest groups and individuals, including the international
community in B&H but also the regional and international
organizations outside of B&H, who are actually “consumers” that
is potential demanders of human rights in Bosnia and
Herzegovina.

Having in mind all abovementioned, it is more than
obvious that promotion of system of protection of human rights
can be only through comprehensive strategic action supported by
minimum of political will, necessary knowledge and skills of all
involved and interested actors, as well as adequate financial
means that would follow firstly planned activities. In elaborating
these efforts recently” published recommendations of Mr.
Thomas Hammarberg, Council of Europe Commissioner for
Human Rights, should be taken into account. These
recommendations are cited in the document titled
“Recommendation on systematic work for implementing human
rights at the national level”” representing methods of systematic

* 18 February 2009
* CommDH(2009)3
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work in this field. Council of Europe Commissioner for Human
Rights’ opinion is that the methods of work include baseline
study, state action plans in human rights, mainstreaming, rights
based approach and human rights indicators that is various
combinations of all mentioned methods. In this context, one can
say that elaboration of this Report is in accordance with
Recommendation and it represents contribution of academic
community to baseline study, as foundation for any systematic
work in field of human rights.

Regardless of the fact that from the signing of Dayton
Peace Agreement till today Bosnia and Herzegovina, through
numerous domestic and international, mostly nongovernmental,
organizations was a specific training ground for implementation
of different programmes and projects focusing on education and
raising awareness on human rights, these efforts and insisting on
their continuity still remain the key precondition of building
efficient and effective system of human rights protection in
Bosnia and Herzegovina. However, it is necessary to point out
that in order for efforts focusing on education and raising
awareness on human rights are used in its full capacity it is
necessary that they are in largest scale possible harmonized as
part of a wider strategy of strengthening the system of human
rights protection in Bosnia and Herzegovina. Beside the fact that
strategy is also the concept that is undermined in the eyes of
citizens due to domestic political and administrative practice, it is
still essential instrument that would, along with baseline studies,
create conditions for systematic work on human rights.

In first lines of this introduction, we mentioned the key
problem of human rights in Bosnia and Herzegovina, which is the
large gap between their theory and practice. In closing paragraph,
it is necessary to consider the possible model for overcoming this
problem, which is, according to Human Rights Centre of the
University of Sarajevo, and in accordance with mentioned
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Recommendation of Council of Europe Commissioner for
Human Rights, continuous education on human rights and
raising awareness, but exclusively under condition that these
efforts are realized within a wider strategy. This strategy would
deal with strengthening the human rights protection system as a
whole that is solving all individual problems and obstacles noted,
among other, in this Report also. Therefore, we hope that wider
domestic and international public as well as human rights
community in Bosnia and Herzegovina would accept and use this
Report and support its continuity as part of joint efforts to build
efficient system of human rights protection in our country that
would serve all its citizens.
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I
HUMAN RIGHTS IN LEGISLATION

1. Human rights in the legal order of Bosnia and
Herzegovina

1.1. Introduction

This chapter will provide an overview of the protection of
human rights in Bosnia and Herzegovina with special focus on
the rights guaranteed by the Constitution of Bosnia and
Herzegovina (hereinafter: the Constitution of BiH) and rights to
access the fulfilment of those rights in the institutions whose
primary task is the protection of human rights in Bosnia and
Herzegovina.

The key question of the efficient protection of human
rights in Bosnia and Herzegovina is reflected in the legal nature of
the BiH Constitution, as well as in the relation between the BiH
Constitution and ratified international documents for the
protection of human rights, primarily the European Convention
for the Protection of Human Rights and Fundamental Freedoms
(hereinafter: the European Convention). From the answer to this
question stems also the answer to the question of the efficient
institutional protection of human rights in a substantive sense, as
well as the psychological aspect that is reflected in the confidence
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of citizens in the state institutions and, above all, in the
institutions whose primary task is the protection of human rights.

Likewise, the issue of harmonisation of the legal system of
Bosnia and Herzegovina with the international and regional
documents on the protection of human rights is, above all, (but
not exclusively) the issue of the attitude of Bosnia and
Herzegovina towards the commitment made when the country
acceded to the Council of Europe. The Parliamentary Assembly of
the Council of Europe, in its Resolution No. 234 (2002)" on the
acceptance of Bosnia and Herzegovina into the membership of
the Council of Europe, analysed the progress made by Bosnia and
Herzegovina since the signing of the General Framework
Agreement for Peace in Bosnia and Herzegovina (hereinafter: the
Dayton Peace Agreement) in all fields, and it accepted, inter alia,
the commitments made by the Presidency of Bosnia and
Herzegovina, the Parliament of Bosnia and Herzegovina and the
prime ministers to honour the following commitments:

iii. Related to the Convention:

c. Continuous control of the compatibility of legislation
with the European Convention for the protection of human rights
and fundamental freedoms.

In view of the aforementioned, Bosnia and Herzegovina
established, in cooperation with the Council of Europe, a special
expert team given the task of establishing the compatibility of all
the regulations in Bosnia and Herzegovina with the commitments
made, and primarily with the European Convention. The
Compatibility Study was published on 16 September 2008.>

' Resolution of the Parliamentary Assembly of the Council of Europe, No. 234
(2002).
*http://www.coe.ba/web/index.php?option=com_content&task=view&id=324
&ltemid=34
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1.2.  Constitutional provisions on human rights

The BiH Constitution is quite certainly a typical
transitional document, irrespective of its constitutional status. It
was created as a part of the peace negotiation package agreed in
Dayton in November 1995 and accepted by two entities (the
Federation of Bosnia and Herzegovina and Republika Srpska) and
the central government that was internationally recognized as the
Government of the Republic of Bosnia and Herzegovina. The BiH
Constitution was the second constitution agreed with
international assistance in hostile conditions on the ground in
BiH (the first was the Constitution of the Federation of Bosnia

and Herzegovina adopted in March 1994).°

Almost all the competences of the state were transferred to
the two entities - the Federation of Bosnia and Herzegovina and
Republika Srpska. It also effectively prevents the central
government from performing those few competences vested in it
by the BiH Constitution. It combines a minimalist approach in
terms of central, state authority and a maximalist approach in

’ Bosnia and Herzegovina was created, in its present form, as the result of peace
agreement signed on 14 December 1995 in Paris, after negotiations held in the
period form 1 November to 21 November 1995 in the military base Wright-
Patterson near Dayton. This agreement officially stopped the war in Bosnia
and Herzegovina and it was signed by three presidents: Alija Izetbegovi¢,
Franjo Tudman and Slobodan Milosevi¢. The peace agreement, officially called
«The General Framework Agreement for Peace in Bosnia and Herzegovina»
defined the ensuing political climate in Bosnia and Herzegovina. The Dayton
Peace Agreement established a union of newly established territorial units, i.e.
Republika Srpska and the Federation of Bosnia and Herzegovina. The
Federation of Bosnia and Herzegovina is a territorial unit that resulted form
the agreement signed in 1994 in Washington between the representatives of
the Republic of Croatia, Herzeg-Bosna and the Republic of Bosnia and
Herzegovina. Thus, in the past 13 years, the political landscape of Bosnia and
Herzegovina was shaped by negotiated constitutions agreed, under the
pressure of foreign powers, in the process of two separate peace negotiations.
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terms of balance of powers. Central authorities have only several
competences that must be carried out solely upon the agreement
of all parties, including entities and constituent peoples.” The BiH
Constitution is just one of the annexes of the Dayton Peace
Agreement. These annexes, undoubtedly, also have a
constitutional dimension. Some of the international instruments
for the protection of human rights, re-establishment of
infrastructure and dispute resolution between the entities are the
issues defined in special agreements that are an integral part of
the BiH Constitution itself.’

The key aspect of this new constitutional order in Bosnia
and Herzegovina, and the embryo of the future development of
the system, is human rights and their protection. Today, in Bosnia
and Herzegovina, human rights have become a phrase that is
frequently used for the purpose of daily politics, without a full
understanding of the meaning of the concept and awareness of
effective mechanisms for their protection. Indeed, human rights,
without a mechanism of their protection, represent a mere
proclamation without any relevance in real life. However, the
same Constitution that places human rights in the central
position as one of its basic pillars (probably due to the war
circumstances in which it was drafted), contains some provisions
that are typical examples of discrimination. The most obvious
examples are the provisions that determine the manner of
election of members of the Presidency of BiH and delegates of the
House of Peoples of the Parliamentary Assembly of BiH on which
the Venice Commission has already expressed its opinion®. For all

* Constituent people are one or more peoples sharing a territory of a state.
Morrison, L. Fred. The Constitution of Bosnia and Herzegovina,

Constitutional Commentary. Volume: 13. Issue: 2. Publication Year: 1996. p.

145-157.

¢ Opinions of the Venice Commission, No. CDL-AD (2005) 004, Venice, 11

March 2005. “Opinion on the Constitutional Situation in Bosnia and

Herzegovina and the Powers of the High Representative.”
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these reasons, the issue arises of the relation between the
constitution, as the supreme legal and political act of a country,
and the European Convention, as an act that contains a minimum
of joint will of member states in terms of the substantive human
rights it protects, as well as the mechanisms of the protection of
those rights, including the obligations that must be respected by
the member states in order for those substantive rights to be
implementable not only at a supra-national level, but also within
each individual legal system.

1.2.1. The Constitution of Bosnia and Herzegovina

It arises from Article XI of the General Framework
Agreement for Peace in Bosnia and Herzegovina (in the English
text), that the BiH Constitution was written in Bosnian, Serbian,
Croatian and English and that all four versions are authentic.
Therefore, in the interpretation of the provisions of this
Agreement all four linguistic versions should have equal
relevance. However, given that the version of the BiH
Constitution in the official languages - Bosnian, Serbian and
Croatian were never published in the official gazettes, only
English version can be accepted as authentic. In the text in
English, therefore, the only authentic versions, Article II/2 of the
BiH Constitution’ states:

“The rights and freedoms set forth in the European Convention for
the Protection of Human Rights and Fundamental Freedoms and
its Protocols shall apply directly in Bosnia and Herzegovina. These
shall have priority over all other law.”

7 Bosnia and Herzegovina, Essential texts (2™ revised and updated edition),
OHR.
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Grammatical interpretation leads us to the conclusion
that the phrase over all other law is interpreted so that in the legal
order of Bosnia and Herzegovina the European Convention has
priority over the entire legal order of the country and,
consequently, over the BiH Constitution as well, i.e. ,, over all
other law.”.. As additional confirmation of this view one can cite
the formulation of Article III, Point 3/b of the BiH Constitution
that states that the general principles of international law shall be
an integral part of the law of Bosnia and Herzegovina and the
Entities. Here, therefore, the word law is translated as legal order
and this is the context similar to that of Article II/2 of the BiH
Constitution. In Article I/2 of the BiH Constitution it is also
stipulated that Bosnia and Herzegovina shall be a democratic state,
which shall operate under the rule of law and with free and
democratic elections where the term rule of law is often
mistranslated as the rule of legislation, which is essentially much
closer to the understanding of “continental-German”
understanding of law that would be acceptable were it not the
case that the Constitution of Bosnia and Herzegovina represents a
typical result of the Anglo-American approach to the
development of general legal acts.

The BiH Constitution must be viewed as a whole whose
components are closely interlinked so that individual provisions
cannot be interpreted separately without the complementary
meaning of other provisions. Thus, e.g. Article I/2 states that
Bosnia and Herzegovina shall be a democratic state, which shall
operate under the rule of law and with free and democratic
elections. This provision carries with it an obligation to create a
state structure which can stand the test imposed by the obligation
of the establishment of supreme principles - democratic state, the
rule of law, and free and democratic elections - in the same sense
that those notions are endowed with in developed democratic
states with a long practice of implementation of those principles.
Although one can not speak about the mutual supremacy of
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individual constitutional provisions, in the Constitution of Bosnia
and Herzegovina the fundamental principles on which this state
relies are established, i.e. the principles expressed in the Preamble
of the BiH Constitution.

Obligation to protect human rights represents a similar
case, as it was established in the previously cited Article II/2 of the
BiH Constitution vis a vis the status of the European Convention
in the constitutional and legal order of Bosnia and Herzegovina.
Such a formulation puts the European Convention into the
fundamental pillar of the constitutional order of Bosnia and
Herzegovina and represents the Supreme Law of the Land since all
other law represents the entirety of the legal system including the
constitutional law. Thus, the European Convention is endowed
with the legal force of the BiH Constitution itself.

An additional argument may be found in Article X of the
BiH Constitution that determines the procedure of amending the
BiH Constitution, but in Article X/2 it is stipulated that no
amendment to the BiH Constitution can eliminate, nor reduce
any of the rights and freedoms defined in Article II of the BiH
Constitution, nor can this provision be modified. Thus, Article II
of the BiH Constitution became the only article of the BiH
Constitution that safeguards the human rights it protects against
any changes or reductions.

Relating the formulation on direct applicability of the
European Convention in Bosnia and Herzegovina, one may say
that this provision allows the direct application of the rights it
contains by courts in Bosnia and Herzegovina without the
adoption of any additional enforcement acts. At the same time,
the essence of the notion of direct applicability lies in the
prohibition imposed on the state bodies to prevent, in any way
possible, the application of these rights or to transform those
rights into national legislation as well as to hide their true source
and meaning. This was the case with the BiH Constitution, since
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in Article II/3 it enumerates the rights that are almost identical to
those in the European Convention, but the author of the
Constitution decided to give to the European Convention a
special place in the BiH Constitution regardless of that fact, Those
provisions represent a direct source of rights and obligations for
all the addressees, i.e. Subject of communitarian law, irrespective
of whether they are member states or individuals.

If the human rights provisions are viewed in the context of
the particularities of Bosnia and Herzegovina in relation to the
facts of existence of “constituent peoples” and, consequently, of
the protection of collective rights, one may say that the necessary
balance between the respect for individual and collective rights
has not been established in an adequate way. Normatively, in
Bosnia and Herzegovina and in its both entities, Bosniak,
Croatian and Serbian are constituent peoples, i.e. they have equal
rights. The BiH Constitution that regulates this issue undoubtedly
has its undemocratic implications. Namely, Bosnia and
Herzegovina is presided over by three presidents (three members
of the Presidency) from three constituent peoples and these three
positions are reserved exclusively for them. Other peoples or
minorities in BiH are not allowed by the BiH Constitution to be
members of the Presidency (they are prohibited in the sense that
they are not allowed). Besides, the BiH Constitution implies other
elements such as the proportionality of the three peoples in the
assemblies and the like, without mentioning others.

In the last line of the Preamble to the Constitution of
Bosnia and Herzegovina, Bosniaks, Croats, and Serbs are defined
as ,, constituent peoples (along with the “Others”), and citizens of
Bosnia and Herzegovina.” The Constitutional Court concluded,
in its third partial Decision U 5/98 (of 7 January 2000, published
in the Official Gazette of Bosnia and Herzegovina, No. 23/00,
Paragraph 52) that "However vague the language of the Preamble
of the Constitution of BiH may be because of this lack of a
definition of the status of Bosniaks, Croats, and Serbs as
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constituent peoples, it clearly designates all of them as constituent
peoples, i.e. as peoples.” The Constitutional Court, furthermore,
concluded that "Taken in connection with Article I of the
Constitution, the text of the Constitution of BiH thus clearly
distinguishes constituent peoples from national minorities with
the intention to affirm the continuity of Bosnia and Herzegovina
as a democratic multi-national state (ibid Paragraph 53). Related
to this, it is concluded that the notion of constituent peoples is
not an abstract one, but rather that it incorporates certain
principles without which a society, with constitutionally protected
differences, could not effectively function.

Since the Constitution of Bosnia and Herzegovina at some
points establishes proportional participation of constituent
peoples in the election for the state bodies, the quota system being
established in relation to the composition of the House of Peoples
(Article IV/1), election of Speaker and Deputy Speaker of the
Parliamentary Assembly houses (IV/3.b), the composition of the
Presidency of Bosnia and Herzegovina (Article V) or the
composition of the Governing Board of the Central Bank of
Bosnia and Herzegovina (Article VII, Para 1, Point 2). In addition
to the system of quotas, in Article IV/1.b) of the BiH Constitution
the decision-making procedure is defined in the House of
Peoples, with the condition of minimum presence and
representation of the delegates of each of the constituent peoples.
Finally, in Article IV/3.e and f, i.e. in Article V/2.d of the BiH
Constitution, a principle of the protection of the vital interest of
constituent peoples is introduced, as an additional mechanism of
constitutional protection.
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1.2.2. The Constitution of the Federation of Bosnia and
Herzegovina and the Constitution of Republika Srpska

The principal constitutional texts that are in force in BiH
were adopted during or at the end of the war. The Constitution of
RS was originally adopted in 1992° as the constitution of a
separatist entity that claimed that it was an independent state
founded on the concept of a unitary state.’

Both entities were obliged by the BiH Constitution to
harmonise their constitutions with the state Constitution within
three months. Although this was a constitutional obligation, this
was not done within the given timeframe or was done only partly."
Nevertheless, certain progress was made in terms of the
harmonisation of entity constitutions with the state constitution.
This harmonisation was not voluntary but, as the rule, once the
Constitutional Court takes a decision that represented unavoidable
obligations for the responsible bodies, that decision is implemented
by the High Representative by way of imposing the amendments to
entity constitutions.'' As far as the Constitution of RS is concerned,

® The Constitution of Republika Srpska - Edited text, «Official Gazette of RS»
No. 3/92, 6/92, 8/92, 15/92 and 19/92.

° Opinion of the Venice Commission, No. CDL-AD (2005) 004, Venice, 11
March 2005. “Opinion on the Constitutional Situation in Bosnia and
Herzegovina and the Powers of the High Representative.”

' An example may be the constitutional and legal provisions that regulate the
issue of entity symbols, anthems and flags as well as laws or segments of laws
that were in force until recently and that regulated the collection of excise
duties, sale tax, etc.

""" Office of the High Representative (OHR) is an ad hoc international
institution responsible for supervision of implementation of civilian aspects of
the agreement that put an end to the war in Bosnia and Herzegovina. Pursuant
to Article II of Annex 10 of the Dayton Peace Agreement the High
Representative is given the task of supervising the implementation of the Peace
Agreement; keeping close contacts with the parties signatories of the
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this harmonisation was done, when - acting upon the demand of
the High Representative - the Venice Commission gave its opinion
in which it rather precisely established which provisions of the
Constitution of RS should be harmonised with the BiH
Constitution.' Still, the fact remains that the entity constitutions
were conceptually different, whereby Republika Srpska was
envisaged as a unitary entity with Serb domination, while the
Federation of BiH was envisaged as a decentralised federation with
competences at the federal level shared between Bosniaks and
Croats.

The next step in constitutional development was taken on
the basis of a decision of the Constitutional Court of 1 July 2000, in
the case relating the constituent status of peoples.” The
Constitutional Court considered some constitutional provisions in
Republika Srpska that grant a privileged position to the Serbs in that
entity. The Constitutional Court ruled that those provisions were
incompatible with the BiH Constitution, and that members of all
three constituent peoples have the same rights across Bosnia and
Herzegovina. International legal instruments built in the BiH
Constitution did not allow privileges to be granted to already
privileged groups, but only affirmative action to be taken to benefit

Agreement aimed at affirmation of full observance of all the civilian aspects of
the Agreement; and coordination of activities of international civil
organizations and agencies in Bosnia and Herzegovina aimed at ensuring
efficient implementation of the civilian aspects of the Peace Agreement. One of
the most important events in the process of implementation of peace was the
meeting of the Peace Implementation Council (PIC) in Bonn, in December
1997. Analyzing Annex 10 of Dayton Peace Agreement, PIC demanded from
the High Representative to oust public officials who were breaching the legally
assumed obligations and the Dayton Peace Agreement, and to impose, if he
deems it necessary, key laws in case legislative bodies of Bosnia and
Herzegovina fail to do so.

"> Opinion of the Venice Commission, No. CDL(1996) 56, final

" The Constitutional Court Decision No. U 5/98, «Official Gazette of BiH»,
No. 36/00.
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the minorities. This decision had far-reaching consequences for
both entities, since they were both based on the domination of Serbs
in Republika Srpska and Bosniaks and Croats in the Federation of
BiH respectively.

The Constitution of the Federation of BiH" (FBiH) was
adopted in June 1994, in the framework of the Washington
Agreement between Bosniaks and Croats, with American
mediation. According to the then Constitution of FBiH, only
Bosniaks and Croats were constituent peoples in FBiH, while
decisions on the constitutional status of the territories with majority
Serb population were left for some future negotiations. The
Constitution of FBiH established an exceptionally decentralised
federation made of ten cantons, whereby five cantons are primarily
of Bosniak character, three are primarily Croat and two are mixed
Bosniak/Croat cantons. Together with a directly elected House of
Representatives, there is an indirectly elected House of Peoples,
made of an equal number of Croat and Bosniak delegates. In this
House, "decisions related to vital interests of any of the constituent
peoples” required the approval of the majority of delegates of both
constituent peoples which often led to paralysis of the legislative
body in FBiH.

Such constitutional arrangements were changed after the
Decision of the Constitutional Court of Bosnia and Herzegovina
»on the constituent nature of peoples.” A number of amendments
that made the members of constituent peoples and “Others” equal
in relation to the realisation of their rights. The House of Peoples
of the Federal Parliament was “filled” with an adequate number of
Serbs and members of ,,Others, and constitutional and legal
protection was ensured in cases of highlighting vital national
interests in decision-making processes, however, only for the
representatives of constituent peoples and not for ,,Others.”

" «Official Gazette of the Federation of BiH», No. 1/94 of 30 March 1994.
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Starting from the BiH Constitution, human rights are also
established in the constitutions of the two entities of Bosnia and
Herzegovina (the Federation of BiH and Republika Srpska), as
well as in the Statute of the Br¢ko District of Bosnia and
Herzegovina, and the constitutions of ten cantons in the
Federation of BiH. The Constitution of Republika Srpska,
however, does not refer to any of the international standards for
the protection of human rights, except for the aforementioned
nor does it refer to the institution of Ombudsman. If we take into
account the existing constitutional framework, it could be said
that the citizens of Bosnia and Herzegovina enjoy the highest
possible standards of human rights protection, at least
theoretically.

The implementation of the Constitutional Court Decision
was the subject of numerous debates, including the Opinions of the
Venice Commission (CDL-INF (2001)006 and CDL-AD
(2002)024)"°. An agreement was finally achieved between the
leading political parties in BiH and, in October 2002 and April
2003, the High Representative imposed amendments to the entity
constitutions'® that were part of this agreement. The basic approach
that was opted for was based on the equality of constituent peoples
across the territory of BiH. The provisions relating to a division of
powers, including a veto based on vital national interests, similar to
the provisions at the state level, were introduced in both entities and
in cantons, and rules according to which the most relevant positions
are assigned on an equal basis to constituent peoples were
introduced into their constitutions. The results of this historic

"> Opinions of the Venice Commission, CDL-INF (2001) 006 and CDL-AD
(2002) 024.

'* Decision (of the High Representative on adoption of amendments to the
Constitution of FBiH and RS aimed at implementing partial decisions of the
Constitutional Court of Bosnia and Herzegovina), «Official Gazette of the
Federation of BiH », Nos. 3/01-37 and 39, as well as 10/01-194.
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development are the fact that BiH is, on the one hand, still divided
into separate units — i.e. two entities, of which one is divided into
ten cantons. On the other hand, representatives of three constituent
peoples now, constitutionally, have a strong position to block the
decision-making processes in different units, even where they
represented only a limited number of voters.

The Constitution of Republika Srpska, just like the
Constitution of FBiH, has been changed in the process of
implementation of the BiH Constitutional Court’s ,,Decision on
the “constituent status of the peoples because the Serbs in
Republika Srpska, according to the then constitutional provisions,
were the only constituent people there, while Republika Srpska
was ,the state of the Serb people.” As a result of the decision on
Constituent Status, other constituent peoples have been made
equal partially in the realisation of their rights, although not in
the same way as in FBiH.

1.3.  Internationally guaranteed human rights and
Bosnia and Herzegovina

The BiH Constitution focuses especially on the respect of
human rights and other obligations that stem from the
observance of international law - ie. the observance of the
general principles of international law that, according to the BiH
Constitution, are an integral part of the legal order of Bosnia and
Herzegovina and its entities.

Authors of the Constitution probably wanted to achieve
automatism in the application of international agreements,
ratified by Bosnia and Herzegovina; perhaps due to the awareness
of how complicated the decision-making system is in the
legislative bodies, and particularly in the Parliamentary Assembly
of Bosnia and Herzegovina. It is without question that the
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aforementioned formulation in Article III/3.b) of the BiH
Constitution stipulates that the general principles of international
law are part of the legal order of Bosnia and Herzegovina and its
entities not only where a specific international agreement is
concerned, but that they exist per se and that they are a key
element of the legal system in Bosnia and Herzegovina.
Consequently, interpretation of legal norms that make up the
entirety of the legal order in Bosnia and Herzegovina, whose
component is undoubtedly the constitutional order, cannot be
viewed separately from the general rules of international law.

1. The Constitution of Bosnia and Herzegovina, as well as
entity constitutions, contains special provisions that enumerate
all international documents for the protection of human rights
which must be applied in Bosnia and Herzegovina. In addition to
the aforementioned European Convention, there is a number of
other international documents: 1948 Convention on the
Prevention and Punishment of the Crime of Genocide; 1949
Geneva Conventions I-IV on the Protection of the Victims of
War, and the 1977 Geneva Protocols I-II thereto; 1951
Convention relating to the Status of Refugees and the 1966
Protocol thereto; 1957 Convention on the Nationality of Married
Women; 1961 Convention on the Reduction of Statelessness;
1965 International Convention on the Elimination of All Forms
of Racial Discrimination; 1966 International Covenant on Civil
and Political Rights and the 1966 and 1989 Optional Protocols
thereto; 1966 Covenant on Economic, Social and Cultural Rights;
1979 Convention on the Elimination of All Forms of
Discrimination against Women; 1984 Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment; 1987 European Convention on the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment;
1989 Convention on the Rights of the Child; 1990 International
Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families; 1992 European Charter
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for Regional or Minority Languages; 1994 Framework
Convention for the Protection of National Minorities."”

The aforementioned list of rights applied in Bosnia and
Herzegovina look truly impressive, but their downside lies in the
fact that the Constitutional Court of BiH applies these documents
only when an appellant claims discrimination as defined in
Article II/4 of the BiH Constitution. This provision is the ,key”
that ,,unlocks” the gate for the application of all these documents
which makes their application more difficult. E.g., if someone
addresses the Constitutional Court with an appellation claiming
the violation of his right to work, that is protected by the
International Covenant on Economic, Social and Cultural Rights
that is a part of Annex I to the BiH Constitution and if, by doing
so, he/she fails to prove that he/she is discriminated against a
realising that right of Article I1I/4 of the BiH Constitution (it is
known that it is very difficult to prove discrimination in judicial
proceedings), his/her appellation will be rejected as being, ratione
materiae, incompatible with the BiH Constitution, since the right
to work is not protected by the basic text of the BiH Constitution,
but solely by the aforementioned Covenant.

Another drawback relates to the process of the ratification
of new international documents for the protection of human
rights, i.e. the lack of automatism in the application of newly
ratified documents for the protection of human rights. If the

17 Bosnia and Herzegovina, Essential texts (2nd revised and updated edition),
OHR. On the exactness of the translation of the Constitution of BiH one can
conclude on the basis of the introduction written by the first High
Representative for Bosnia and Herzegovina, Carl Bildt, on constitutional texts,
OHR (ed.) Sarajevo, 1996, which can serve as the basis for clarification: «The
English language contained in this booklet is the agreed text contained in the
Peace Agreement. The Bosniak, Serb and Croat texts, which the parties have
been using themselves. A legal expert from Sarajevo has looked at these texts,
and believes that each of them represents an accurate translation of the
English» (sic).
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Parliamentary Assembly of BiH ratified some international
convention, it would not be possible to apply it in the
Constitutional Court proceedings, if that ratification were not
followed by an amendment of the BiH Constitution, since the
Constitutional Court evaluates constitutionality, and not legality
(with the exception of issues referred to it by regular courts as
defined in Article VI/3c of the BiH Constitution), which prevents
the ,,introduction of new documents for the protection of human
rights into the scope of the jurisdiction of the Constitutional
Court, and, consequently, reduces the scope of protected rights.

2. Right to an effective legal remedy for the
violation of human rights

2.1.  Regular and extraordinary legal remedies
Article 11/6 of the BiH Constitution stipulates that:

“Bosnia and Herzegovina, and all courts, agencies, governmental
organs, and instrumentalities operated by or within the Entities,
shall apply and conform to the human rights and fundamental

freedoms referred to in paragraph 2 above.”'*

In terms of the alleged violations of human rights, Bosnia
and Herzegovina has fully accepted and partly applies the
principles applied by the European Court for Human Rights,
primarily through the functioning of the Constitutional Court of

'® Bosnia and Herzegovina, Essential texts (2nd revised and updated edition),
OHR.
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Bosnia and Herzegovina. Thus, the issue of regular and
extraordinary legal remedies is the full responsibility of regular
courts that, by application of relevant legal provisions, enable the
respect of the right to a fair trial. On the other hand, the
constitutional provision that establishes the obligation of all
courts, institutions and bodies of authority to apply the human
rights and freedoms defined in Article II of the BiH Constitution,
represents an additional obligation for regular courts to directly
apply, in addition to relevant laws, the rights referred to in Article
IT of the BiH Constitution, which also implies the implementation
of the European Convention.

The issue of classification of regular and extraordinary
legal remedies can be viewed in terms of domestic legislation and
from the point of view of the jurisdiction of the European Court
for Human Rights.

Domestic legislation, just as in most legal systems,
recognised the distinction between regular and extraordinary
legal remedies while if this issue is viewed in relation to the
respect for human rights, such a distinction becomes irrelevant
because, according to the jurisprudence of the European Court
for Human Rights, the determining issue is not whether effective
regular or extraordinary legal remedies have been exhausted or
not, but rather the substance of the legal remedy in question, i.e.
the effect of exhaustion of a specific legal remedy for the party
himself/herself who claims that his/her human rights are violated.
In line with such a position, the jurisprudence of the
Constitutional Court of Bosnia and Herzegovina in relation to
one of the preconditions for an appellation to be admitted, is
whether all effective legal remedies have been exhausted, e.g. that
request for revision, when admitted, and when it is classified as an
extraordinary legal remedy, must be exhausted in order to admit
such an appellation, which is in full accordance with the relevant
jurisprudence of the European Court for Human Rights.
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2.2.  The Constitutional Court of Bosnia and Herzegovina

2.2.1. The system of protection of human rights

The Constitutional Court of Bosnia and Herzegovina has
existed since the time when Bosnia and Herzegovina was one of
the republics of the former Socialist Federal Republic of
Yugoslavia (SFRY). It was first established on 15 February 1964,
in accordance with the 1963 Constitution of SFRY and then
continued its existence on the basis of the 1974 Constitution of
SFRY. The competences of the originally established
Constitutional Court of BiH were primarily focused on an
abstract normative control, such as the assessment of
constitutionality of the laws of individual republics and their
concordance with the Constitution as well as an assessment of
constitutionality and legality of general acts, self-governance acts,
as well as the resolution of disputes between the Republic and
other socio-political communities, as well as disputes over the
jurisdiction between courts and other bodies of the socio-political
community.

By defining preconditions for the further development of
the democratic political system and market economy and
modifying the internal structure of the state, the 1995 BiH
Constitution (Annex 4) also established the institutional
framework of the Constitutional Court of BiH based on
completely new and different political and legal grounds vis vis
the previous period. Those changes made the constitutional
position and jurisdiction of the Constitutional Court of BiH
compatible with the standards of the constitutional judiciary - as
an independent “guardian of constitution” and as an institutional
arbiter of the protection of human rights and freedoms.

39



Human Rights in Legislation

2.2.2. Jurisdiction

Generally speaking, the jurisdiction of the Constitutional
Court is defined in Articles VI/3 and IV/3 of the BiH
Constitution. In the framework of its main task, i.e. supporting
the BiH Constitution, according to these constitutional
provisions, there are five aspects of jurisdiction, which ultimately
means differentiated proceedings as well as specified decisions
depending on the type of jurisdiction and nature of disputes.

Basically, differentiation of these competences is based on
the extent to which the Constitutional Court, besides its classic
task that relates to the protection of constitutionality, exercises, in
some types of disputes a direct link to judicial, i.e. legislative
authorities.

2.2.3. Disputes over the conflict of jurisdiction and abstract
control of constitutionality™

The Constitutional Court shall have exclusive jurisdiction
to decide any dispute that arises under this Constitution between
the Entities or between Bosnia and Herzegovina and an Entity or
Entities, or between institutions of Bosnia and Herzegovina. In
essence, the Court here decides on positive or negative conflicts of
competence, as well as on all other disputes that may appear in
relations between the state and entity governing structures, i.e.
the institutions of Bosnia and Herzegovina.

The Constitutional Court is competent to decide whether
any provision of the constitution or laws of the two entities is in
line with the BiH Constitution. Although the BiH Constitution

19 Article VI/3.a of the Constitution of BiH.
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explicitly speaks only about the “provisions of an entity’s law"*,

the following general task of the Constitutional Court is to
support the BiH Constitution, therefore, the laws of Bosnia and
Herzegovina are not excluded from the assessment of
constitutionality.

As a special support to the BiH Constitution, the
Constitutional Court is also competent to check whether to
establish a special parallel relationship with a neighbouring state
and whether this is consistent with this Constitution, including
provisions concerning the sovereignty and territorial integrity of
Bosnia and Herzegovina.

In both the aforementioned cases, according to the BiH
Constitution, disputes may refer only to a defined number of
authorised appellants: a member of the Presidency, the Chair of
the Council of Ministers, the Chair or a Deputy Chair of either
chamber of the Parliamentary Assembly, one-fourth of the
members of either chamber of the Parliamentary Assembly, or
one-fourth of either chamber of a legislature of an Entity.

Within the overall scope of competence to support the
BiH Constitution, the Constitutional Court does not have any
limitations to enter on its own initiative into the procedure of
assessment of constitutionality of every law in the country.
However, in the Rules of the Constitutional Court a principle of
self-limitation is imposed, so that the action of the Constitutional
Court on its own initiative is not regulated in relation to the
assessment of constitutionality of laws. In other words, the
Constitutional Court cannot initiate a procedure of assessment of
constitutionality on its own initiative, only the trigger for action,
i.e. for proceedings before the Constitutional Court, must be
initiated by authorised subjects as enumerated in Article VI/3a of
the BiH Constitution.

2 Article V1/3.a) of the Constitution of BiH.
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2.2.4. Appellate jurisdiction®

The appellate jurisdiction of the Constitutional Court is
defined by the constitutional provision that grants the
Constitutional Court "appellate jurisdiction for the issues related
to the Constitution that appear on the basis of a judicial decision
of any court in Bosnia and Herzegovina"*.

This means that the Constitutional Court of BiH is the
highest instance in relation to the courts in Bosnia and
Herzegovina, which confirms its rule in terms of special
institutional guarantor of the protection of rights and freedoms
established in the BiH Constitution. It is important to point out
that there are two fundamental formal conditions for a case
submitted to the Constitutional Court to be admissible -
exhaustion of all effective legal remedies, which means the
persons who want to lodge an appellation to the Constitutional
Court must first exhaust all effective legal remedies before regular
courts and only then may he/she lodge an appellation to the
Constitutional Court within 60 days from the day of receipt of the
last decision that meritoriously adjudicated the case.

The Rules of the Constitutional Court, the
aforementioned constitutional provision, is operationalised so
that the Constitutional Court, if it finds that the appellation is
founded, can act in two ways: the Constitutional Court can act as

*! Article VI/3.b of the Constitution of BiH.

** In practice, application of appellate jurisdiction in the Constitutional Court
of BiH is, in content, very similar to that of the European Court of Human
Rights in Strasbourg, given that the Constitutional Court applies the European
Convention directly. In terms of its organization, the Constitutional Court has
“copied” the arrangements of the European Court of Human Rights,
introduced the function of Registrar, and additionally strengthened the
functions of advisors in the Secretariat, i.e. the Registrar’s Office, very similarly
to the manner this system functions in the European Court of Human Rights.
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the full jurisdiction court, i.e. it can decide on the merit of the
case, or quash the judicial decision and refer the case to the
repeated procedure. The Court, whose decision is quashed, is
obliged to undertake a summary procedure and pass a new
decision, whereby it is obliged by the legal interpretation of the
Constitutional Court dealing with the violation of the rights and
fundamental freedoms of the appellant that are guaranteed by the
BiH Constitution.

2.2.5. Referral of issue by other courts®

Article VI/3¢) the BiH Constitution®, that determines one
of the competences of the Constitutional Court, reads:

«The Constitutional Court shall have jurisdiction over
issues referred by any court in Bosnia and Herzegovina
concerning whether a law, on whose validity its decision
depends, is compatible with this Constitution, with the
European Convention for the Protection of Human Rights
and Fundamental Freedoms and its Protocols, or with the
laws of Bosnia and Herzegovina; or concerning the
existence of or the scope of a general rule of public
international law pertinent to the court's decision.»

This provision comprises two parts — the first relates to the
classical notion of constitutionality of law and it is only in this
provision that there is the possibility for the Constitutional Court
to assess constitutionality. The other part of the provision, does
not link the consideration made by the Constitutional Court to a

23 Article VI/3.c of the Constitution of BiH.
24 Bosnia and Herzegovina, Essential texts (2nd revised and updated edition),
OHR.
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concrete legal provision i.e. some law as a whole, but introduces
the competence of the Constitutional Court to verify the existence
or scope of some general rule of international law that is essential
for the Court’s decision, without linking that decision of the
Constitutional Court to any concrete law or any of its provisions.
If we apply a linguistic interpretation, it would mean that any
provision that is in force in the legal order of Bosnia and
Herzegovina, (including constitutional provisions as part of the
entirety of legal order of a country) may be subjected to
assessment of conformity with the fundamental principles of
international law.

The Constitutional Court, as a general rule, can support a
law that is relevant for the decision of a lower-instance Court or
pronounce it invalid. The aforementioned lower.-instance court is
then bound to act in accordance with the Constitutional Court’s
decision.

Unfortunately, although the purpose of this competence
of the Constitutional Court to reach differentiation of
competences between the Constitutional and regular courts,
through an active approach of regular courts and to reduce the
number of cases in which violation of individual rights needs to
be established that originates from legislation, through an active
functioning of the Constitutional Court this competence is one
that is the least present of all the competences of the
Constitutional Court — only four decisions have been taken so far
by the Constitutional Court upon requests made by regular
courts. The cause of such a low number of requests that fall
within the scope of this competence of the Constitutional Court
may be found in the fact that the entity Constitutional Courts
have similar competence and that there were significantly more
cases of this type that were adjudicated by those courts,
particularly by the Constitutional Court of FBiH, but those cases
are mainly related to cantonal regulations from which the

44



Human Rights in Bosnia and Herzegovina 2008

Constitutional Court of Bosnia and Herzegovina is not competent
at all.

2.2.6. Unblocking of the Parliamentary Assembly of BiH*

The competence of the Constitutional Court in case of a
"blockade"” of the House of Peoples of the Parliamentary Assembly
of BiH linked to the issue of vital national interest represents in
many ways an atypical form of activity of a constitutional court
practice, since, practically speaking, in this way a “close contact”
is established between constitutional-legal and “legislative”
authorities.

Here, the Constitutional Court resolves disputes in which
a proposed decision of the Parliamentary Assembly of BiH is
considered by the majority of delegates of one of the constituent
peoples as destructive for their vital national interest, whereby in
the House of Peoples all the "parliamentary means" for resolution
of that issue has been exhausted.

2.2.7. Failure to enforce decisions of the Constitutional Court
of Bosnia and Herzegovina

Failure to enforce decisions of the Constitutional Court of
Bosnia and Herzegovina is sanctioned by Article 239 of the
Criminal Code of BiH®. Officials in the institutions of BiH, its
entities or District Bréko, who refuse to enforce the final and
enforceable decision of the Constitutional Court of BiH, or
prevent its enforcement, or in any other way obstruct its

25 Article IV/3f, of the Constitution of BiH.
26 Official Gazette of BiH, No. 3/03.
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enforcement, shall be punished from 6 months to five year prison
sentence. According to the accessible data, roughly over 20 % of
decisions of the Constitutional Court of BiH, in which a violation
of constitutional rights, i.e. human rights has been established,
have not been enforced, which is a high percentage. However, if
we look into the structure of those unenforced decisions, then the
situation looks a little more positive: a great number of this 20 %
relates to the so-called ,systemic oversights” of authorities and
the issue of missing persons, which are, realistically speaking, very
difficult cases for the authorities of Bosnia and Herzegovina, be
they the state level authorities or those at the entity level. In any
case, in the forthcoming period, these problems will have to be
resolved in an adequate manner, while some steps have already
been taken relating to the problem of old foreign currency savings
and payment of war damages that were decided by the courts.
Still, the fact that the BiH Prosecutor’s Office has not initiated
criminal proceedings against individuals responsible for the
failure to undertake adequate measures represents a special
problem that relates to the very heart of the principle of the rule
of law, because if there is no adequate sanction for one’s failure to
enforce a decision of the BiH Constitutional Court this means
that the authority of that institution and its position in the legal
system of Bosnia and Herzegovina is undermined.

2.2.8. Work of the Constitutional Court of Bosnia and
Herzegovina in 2008

Given that annual reports on the work of the
Constitutional Court of BiH are usually adopted in January or
March of the next year, we will show the tendencies in terms of
increase of inflow and efficiency in resolving cases using the
indicators from the previous years.
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COMPARATIVE INDICATORS OF THE NUMBER OF RECEIVED
AND RESOLVED CASES FOR THE PERIOD 2003 - 2007

Year Received cases Percentage of Total number of Percentage of
increase of the resolved cases resolved cases
number of case irrespective of the
compared with year of receipt
the previous year

2003 832 182 % 339 41 %
2004 1169 41 % 1255 107 %
2005 2703 131 % 1717 64 %
2006 3458 29 % 2365 61 %
2007 3666 6 % 2051 55 %

What is striking about this table are two parallel processes:
increase of inflow of new cases and stagnation in the number of
resolved cases that leads us to conclude that there is a rise in the
confidence of citizens in the Constitutional Court of BiH, as the
last resort when it comes to seeking justice, but also the inability
of the Constitutional Court of BiH to respond in a timely manner
to the increased demand of citizens. Inability to respond in a
timely manner to citizens’ demands is certainly inherent in the
structure, since the decision-making method in the
Constitutional Court of BiH does not allow any special
acceleration of proceedings since the cases within the framework
of abstract jurisdiction” are adjudicated solely by the Court in
plenary composition, while cases of appellate jurisdiction may be
adjudicated by a 5-member panel of judges as well as the court in
plenary composition. In other words, the Constitutional
provision of Article VI/2a, which determines that the majority of
the overall number of judges (nine) makes a quorum for a
decision, has “tied the hands” of the BiH Constitutional Court to
form more panels that could adjudicate on cases from appellate
jurisdiction that make about 99 % of all the cases lodged with the
BiH Constitutional Court.

27 Assessment of constitutionality, forwarded, i.e. referred issues, dispute
resolution, unblocking of parliamentary procedure etc.
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2.2.9. Advantages and obstacles - the Constitutional Court of
Bosnia and Herzegovina

2.2.9.1. Decision-making method — The greatest problem in
the functioning of the Constitutional Court is an increased inflow
of cases whereby the capacity of the Constitutional Court to
»absorb“ such an inflow,” remains the same. Therefore, the
Constitutional Court must be reformed urgently. The number of
judges must be changed from nine to 13 or 15 at least. The reason
for such a radical increase lies exclusively in the need for a more
efficient functioning of the Constitutional Court.

Arrangements stipulated in Annex 4, or, more specifically,
in Article VI that regulates the operation and jurisdiction of the
Constitutional Court also envisage an inefficient system of
decision-making given that the quorum requires half of the total
number of judges, which means that every decision, even those
rejecting appellations or requests, must be taken by at least five
judges. When we add to this the interpretation of the
Constitutional Court itself that this implies that every decision
must be made with at least five votes for or against the proposed
decision, then we get a rather inefficient institution which is
shown in the number of unresolved cases in 2008 (about 5,000).
This practically means that, according to the current
arrangement, the Constitutional Court can make its decision
solely in the plenary sitting or at the session where there is a panel
of at least 5-member judges so that there is no possibility to form
other panels, e.g. 3-member panels that would adjudicate the
cases in the Court’s appellate jurisdiction. So far, the
Constitutional Court has succeeded, with the existing decision-
making method, in efficiently resolving a great inflow of cases

28 In 2004, the Constitutional Court received 1,169 cases; in 2005 - 2,075
cases; in 2006 — 3,480 cases; in 2007 — 3,666 cases.
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primarily thanks to its exceptionally well-organised and very
professional Secretariat. However, with an increased inflow of
cases due to the increase of confidence of citizens in its work and
obligations to exhaust the Constitutional Court procedure before
addressing the European Court for Human Rights, the work of
the Constitutional Court has reached the point when the problem
does not lie in the size of Secretariat, but the number of judges
and their ability to overcome a huge inflow of cases in a thorough
manner (in the last several years, the Constitutional Court
resolved about 2,300 cases per year, while it receives about 3,800
cases a year). That is why it is necessary to enable the
Constitutional Court to increase the number of judges to 13 or 15
so that it could form panels of 3 judges who would adjudicate the
appellate jurisdiction cases that make up about 99 % of all cases.
Thus, judges would be equally burdened and the main burden
would be carried by an enlarged Secretariat whose productivity,
alongside the productivity of the Court itself, would be greater.
This change would not require amendments to the BiH
Constitution, but could be made by adopting internal acts that
regulate the organisation of the Secretariat of the Constitutional
Court.

Considering these problems, the Constitutional Court
must always take into account one of the fundamental
requirements: to respond to the need for efficient proceedings
before the Constitutional Court, which would have, as a
consequence, less application for the determination of the
violation of the right to trial within a reasonable time by the
European Court for Human Rights, which could incur a
significant financial burden for the state. Finally, the quality of
decisions of the Constitutional Court would certainly be higher.

The appointment of judges of the BiH Constitutional
Court needs to be done by the Parliamentary Assembly of BiH (so
far, four members were selected and appointed by the Parliament
of FBiH, two by the National Assembly of RS, and three foreign
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judges by the President of the European Court for Human Rights
in consultation with members of the Presidency of BiH). This is
very important because of the respect of the principle of
independence and impartiality of the judges of the Constitutional
Court, which is directly manifested in the way they are selected.
Unlike the method that was used earlier by which judges of the
Constitutional Court were selected by the entity parliaments
without any preliminary professional testing of candidates that, as
a consequence, has rather recognisable political appointees in the
position of judges of the Constitutional Court, future solution
need to reconcile the need for candidates to undergo preliminary
professional testing and the so-called negative selection system
through the functioning of, e.g. the High Judicial and
Prosecutorial Council of Bosnia and Herzegovina (HJPC BiH)
and only then, eventually, granting the possibility to decision-
makers in the political sphere to make their choice of the
politically most acceptable candidates out of the candidates that
had previously been filtered (similar to the selection of entity
constitutional courts). In this way, those who advocate
appointments that would directly depend on the political power
structures and those who advocate preservation of a professional
structure of judges of the Constitutional Court and the necessary
quality of decision which would be free from any unnecessary
political influence. The precondition and guarantor of full
professionalism in the work and selection of candidates by HJPC
BiH is the change in the composition of HJPC BiH so that it will
have an equal share of judges of entity constitutional courts and
those of the BiH Constitutional Court. It is only in this way that
the professional evaluation of candidates could be conducted.
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2.3. Ombudsman Offices in Bosnia and Herzegovina

As of 3 January 2001, the Law on Human Rights
Ombudsman of Bosnia and Herzegovina (Official Gazette of BiH,
No. 32/00) replaced Annex 6 of the Dayton Peace Agreement and
became a legal basis for the functioning of this institution.
However, the essence of this Law lies in the provisions of Annex 6
of the General Framework Agreement for Peace in Bosnia and
Herzegovina, and it is, therefore, necessary to mention that it
envisaged in Article 2 of Section II the establishment of the
Human Rights Commission.

2.3.1. Overview

The institutions of ombudsman that currently function in
Bosnia and Herzegovina, i.e., the Human Rights Ombudsman of
Bosnia and Herzegovina, Ombudsmen of the Federation of BiH
and Ombudsmen of Republika Srpska, were established on the
basis of the Peace Agreement (except for the Ombudsman of
Republika Srpska). The Dayton Agreement, which entered into
force on 14 December 1995, establishes that Bosnia and
Herzegovina is the successor of the Republic of Bosnia and
Herzegovina and consists of two entities, i.e. the Federation of
BiH and Republika Srpska.

Before the long-awaited merging of the Office of
Ombudsman of BiH and entity Ombudsman Offices into a single
institution of Human Rights Ombudsman of BiH, that was
supposed to start operating on 1 January 2007, we need to analyse
some of the structural issues, such as the composition, selection
and operational procedure- The basic impression that one might
have when analysing this new, reformed structure in light of
international standards and comparative experiences is that, in
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Bosnia and Herzegovina, it is about a formal, administrative
merging and that, as a matter of fact, the domination of an ethnic
approach to the protection of human rights is thus being
reaffirmed, alongside the preservation of the application of the
principle of parity, consensus and internal balancing in the
decision-making process between the three representatives of
constituent peoples in this institution. Thus, instead of serving to
correct consociation, which is more than problematic from the
point of view of human rights and instead of providing an
inherent focus on individual rights as a counterbalance to the
dominant ethnic paradigm in BiH, the reform ombudsman only
reflects the essential elements of consociation, thus making the
system of human rights in BiH even more vulnerable.

Given that the problems in question are structural, it is
very likely that these drawbacks would be manifested in the new,
reformed institution of the Ombudsman of BiH. The only true
change and hope for the success of this institution in terms of a
change of understanding and context for the implementation of
human rights may be brought about by the choice of individuals
of authority and reputation who would, in the forthcoming
period, perform this important function. Only those ombudsmen
who consistently insist on the discourse of rights vs. the
ethnicisation and politicisation of the implementation of human
rights in our country will be able to adopt such internal
procedures that will turn this institution into a strong and
efficient protector of citizens.

Proof that this process will not take that direction may be
found in the procedure of election of three new ombudsmen of
BiH, which began two years ago. The published competition
notice was annulled by the House of Representatives of the
Parliamentary Assembly of Bosnia and Herzegovina because it
was impossible to gain enough votes of the representatives for
proposed candidates, although they were politically recognisable,
however, divisions in the majority coalition in the Parliamentary
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Assembly of BiH were proven again to an insurmountable
obstacle in this case. Although it does not seem to be a political
issue, this selection was burdened by the weak functioning of the
ruling coalition which was unable to agree about the joint list of
candidates for their three positions, given that one of them is a
Bosniak, another a Serb, and the third is a Croat. Whoever gets
elected for ombudsmen at the level of Bosnia and Herzegovina,
their work is doomed, due to such a development, since it has
become more than obvious (and it was obvious in the case of
earlier appointments that were also followed by the deep
involvement of politics) that politicians want the “politically
suitable” ombudsmen who would be neither independent nor
impartial. In this way, the authorities want to avoid potential
criticism of their work. They have succeeded in this in the past,
since the present three ombudsmen were appointed by the
Presidency of Bosnia and Herzegovina in a non-transparent
fashion with the direct involvement of politics in the process. On
the other hand, it is a legal obligation to merge the three
Ombudsman institutions; however, this process has also been
halted for almost two years, until the election of new BiH
ombudsmen.

At the beginning of December 2008, new ombudsmen of
BiH were elected. Thus, the process of election was completed, yet
the legal obligation to cerate a single institution at the state level
has not been met. Although the newly elected state ombudsmen
took their position on the 14 December 2008, they were faced
with certain obstacles in fulfilment of their legal obligation to
merge the three institutions of ombudsmen. The National
Assembly of Republika Srpska has not yet adopted the draft law
on abolishment of the institution of entity ombudsman. On the
other hand, FBiH adopted the Law on Manner of Termination of
Functioning of the Institution of Ombudsman of the Federation
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of BiH in the Interim Period and Transfer of its Competences to
the Institution of Human Rights Ombudsman of BiH”, as early as
in 2007, but the Federal Institution of Ombudsman continued to
operate referring to Article 3 of this Law that prescribes the
obligation of "final simultaneous merging of the institutions of
ombudsmen.” Until the completion of this report, in Bosnia and
Herzegovina three institutions of ombudsmen will still exist: the
Ombudsman of FBiH, the Ombudsman of RS, and the
Ombudsman of BiH.

2.3.2. A single structure: consolidation or reduction

The Dayton Agreement established in our country a
complex constitutional and legal arrangement, as well as a
complex system of the protection of human rights that was
expected to respond to the challenges of post-conflict transition
as well as to be a corrective of such a state structure. The intention
of the system was the protection of individuals from violations of
their rights in the intricate labyrinths of multiple layers of
authorities.™

The Constitution of Bosnia and Herzegovina and Annex
VI of the Dayton Peace Agreement has established a rather
unusual state institution for the protection of human rights - the
Human Rights Commission made of the Human Rights
Ombudsman and the Human Rights Chamber. The main
difference between these two institutions is as follows: while the

¥ Official Gazette of the Federation of BiH, No. 53/07,

% Edin Hodzié: ,,Protector of Citizens and Hostage of Consociation - Human
Rights Ombudsman of BiH, the paper published on 26 February 2007,
accessible on:

http://www.pulsdemokratije.net/index.php?a=detail &l=bs&id=199.
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Chamber was established as a judicial body which makes final and
binding decisions on cases of the violation of the human rights of
the citizens of BiH, Ombudsman is an institution whose decisions
have the character of authoritative, yet non-binding
recommendations for the bodies of authority at the level of BiH.
Besides the Human Rights Ombudsman of BiH, since 1995 and
2000, respectively, such an institution exists also in the Federation
of BiH and Republika Srpska. With the termination of the
mandate of the Human Rights Chamber, on 31 December 2003,
the Ombudsman of BiH remained the only state institution for
the protection of human rights at the level of BiH, while the
Ombudsman of FBiH and the Ombudsman of RS continued
acting on the resolution of cases concerning the inadequate work
of public administration and the violation of human rights of the
citizens at the entity level.

The Human Rights Ombudsman of Bosnia and
Herzegovina became operational in 1996, when one person - a
foreign national - performed the role. As of the beginning of
2004, the institution was taken over by the nationals of BiH, but,
as it is usual in our country, the number of ombudsmen rose to
three. In April 2006, amendments to the Law on Human Rights
Ombudsman of BiH were adopted as the basis for the
establishment of a single Ombudsman structure in the country
that implies the termination of the operation of entity institutions
of ombudsman.

There were numerous reasons for merging the institutions
of Ombudsman in BiH and for the abolishment of their entity
equivalents. These arguments are perhaps summed up best in the
Annual Report of the Human Rights Ombudsman that states that
the merging of these institutions and reduction of the number of
ombudsmen from nine to three would bring about ,better service
with less cost“ and eliminate ,,public confusion, contradictions,
duplication, as well as coordination and double administration
problems.”
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The merging of these institutions is one of the post-
accession commitments of Bosnia and Herzegovina to the
Council of Europe. Besides, the United Nations bodies tasked
with the implementation of the Convention on Human Rights
almost unavoidably mentioned, in their documents dedicated to
BiH, the problematic three-ethnic structure of the institution of
Ombudsman as one of the significant areas of concern. Thus, the
Closing Remarks of the UN Committee for Elimination of Racial
Discrimination made in April 2006 states that the tripartite
structure of this institution threatens its efficiency, so the future
merging of the institutions of ombudsman in BiH should be
undertaken with the aim of ,ensuring a unified and uniform,
instead of ethnically divided, approach to the protection of
human rights.”

We need to underline, however, that the reservations that
were also expressed at the end of their mandate by the
ombudsmen of the Federation of BiH and Republika Srpska that
can be summarised as a concern that a reformed, single
institution could lead to the reduction of the overall structure of
the protection of human rights in the country are definitely not
unfounded. The fact that the reduction of the annual budget for
this institution has already been announced, as well as the
shutting down of some regional offices, which makes the
realisation of one of the very crucial principles of the accessibility
of the institution of Ombudsman to citizens rather difficult. Such
announcements give rise to justified concern, particularly in view
of available statistics on the increase of reports of human rights
abuses made by the citizens in recent years. An illustration may
be the fact that, until August 2003, the Ombudsman of the
Federation of BiH registered about 570,000 contacts with citizens
while according to the information provided by this institution, in
the period from 2003 to 2006, almost 700,000 additional
complaints were registered. Such a rise can partly be explained by
the increased awareness of citizens about the work and capacities
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of this institution, while it definitely indicates the continuous
problem of human rights abuses in the post-war period. The
statistics provided by the Ombudsman of Republika Srpska,
according to which, in the course of 2006, there were 40 % more
complaints in comparison with the previous year, doubtlessly
confirms that the merged institution of Human Rights
Ombudsman in BiH will be faced with numerous challenges in
the realisation of its activities.

Therefore, one could say that this erosion of the
institutions for the protection of human rights in BiH has not
been followed by a corresponding decrease of the significance of
the reasons that led to the initial establishment of this complex
structure in the country. However, it is difficult, in this phase
when the single institution of the Human Rights Ombudsman of
BiH has not become operational, to objectively assess the
potential of this institution and its efficiency, but two elements
are in the focus of our concern (just like in the case of the
Constitutional Court of BiH) - the composition of the institution
and the method of selection of ombudsmen - which are of
conceptual, rather than empirical nature and they can already be
analysed in line with international standards and the experiences
of other countries in this field.

2.3.3. Representativeness and composition of the Human
Rights Ombudsman of BiH

Given that it was adopted after decades-long development
of relevant international standards and after an equally long
period of functioning of this kind of institution in many countries
in the world, most of the Law on Human Rights Ombudsman of
BiH, adopted in 2001, represents the highest expression of
achievements and standards of the work of such an institution.
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Replacing the relevant provisions of Annex VI of the Dayton
Peace Agreement, this law endowed this institution with very
broad competences, which include supervisions of the authorities,
including the judiciary. This is certainly in line with the highest
requirements expressed in the UN Paris Principles of 1993 that
are the primary source of international standards for the
establishment and operation of state institutions for the
protection of human rights. Besides the typical competence
relating to the admission of individual complaints from citizens
in cases of unlawful or, broadly viewed, inadequate work of
administration, the Human Rights Ombudsman of BiH may
undertake independently general investigations of violations of
human rights and recommend general and individual measures.

We also need to emphasise that the very fact that the
position of this institution is defined in the Constitution of BiH
and the relevant law are very significant since, as it is often
underlined, the guarantees for independence of a governmental
human rights institution are in direct correlation with the
hierarchical position of legal acts upon which it is established.

However, despite adequate legal status and competences,
the composition of the institution for the protection of human
rights and the procedure of selection of candidates for the highest
position in the body is an element of its overall success. A lot
depends on the authority and the reputation of members of this
institution, ranging from maintaining positions of essential
independence, both from the authorities and from unprincipled
influence of organisations of civil society, as well as employment
and prevention of brain drain, its efficiency and legitimacy,
particularly in a deeply divided society such as that of Bosnia and
Herzegovina.

The Paris Principles define, inter alia, that one of the key
elements of independence of this institution is its pluralism. As it
is underlined in numerous analyses (see Assessing the
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Effectiveness of National Human Rights Institutions, p. 8), the
representativeness of institution for the protection of human
rights and its composition that follows the social, ethnic,
linguistic and gender structure of the society in which it functions
do make a considerable contribution to its efficiency. According
to the Law on Human Rights Ombudsman of BiH, the function of
»protector of human rights” is carried out by three ombudsmen.
Although this institution is in principle linked to one person and
this prevents the fulfilment of the aforementioned requirement of
representativeness, BiH is not the only exception to this rule.
Thus in Sweden, for example, there are four Parliamentary
Ombudsmen and in Austria it is a collective body made up of
three ombudsmen, while in Belgium the function of the Federal
Ombudsman is performed by two persons, one of whom is from
the French and another from the Flemish linguistic community.

Although the original version of the Law from 2001 does
not contain the provision on ethnic background of ombudsman,
stating that every adult citizen of BiH is entitled to apply for this
position, their number indicates that the implicit intention of the
legislator was primarily to achieve a balance between the
representatives of constituent peoples. A very good solution was
offered in the initial proposal of the law on the unified structure
of this institution that was drafted by the representatives of the
Ombudsman of BiH in 2003.” This proposal envisaged that the
institution should have one ombudsman and three deputy-
ombudsman, and such a legal arrangement was led by the
principle that it was not necessary to include the provision on
ethnic background of individuals who would performs these
functions, nor on their eventual rotation in the position of
ombudsman because adequate representation of constituent
peoples and others in this body would be secured through the
practice of the Presidency of BiH and the Parliamentary Assembly

*!' Report of Human Rights Ombudsman of BiH for 2003.
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of BiH, which were, according to this proposal, in charge of
nominations. The current law, however, pursuant to the
amendments adopted in 2006, defines in a ridiculous manner the
way ombudsmen are “nominated from the three constituent
peoples”... which excludes every possibility of nomination of an
individual from the ranks of “Others.” Such a formulation is truly
absurd, since two elements of this provision are mutually
exclusive: if ombudsmen are truly nominated from the ranks of
constituent peoples, how would this three-member structure
secure the presence of the fourth, composite ethno-cultural entity
in BiH - i.e. ,Others“? On the other hand, if members of those
“Others” are really entitled to be nominated to this function, the
first part of the provision that regulates representation of
constituent peoples becomes redundant.

In this way, the previous composition of the
Parliamentary Assembly of BiH which passed the Law on
Amendments to the Law on Human Rights Ombudsman, ignored
even the opinion of the Venice Commission on the draft of the
law made in 2004, which emphasised that, although the three
ombudsmen would most probably be the representatives of the
three constituent peoples in reality, in the Law itself ethnic
criteria for the selection of individuals to that position should
have been abandoned and, instead, the formulation should have
been included that ombudsmen would be the citizens of BiH.

Such an approach to the protection of human rights and
reserving even the institution of ombudsman for members of the
three constituent peoples — something we seem to have gotten
used to, since both the Presidency of BiH and the House of
Peoples of the Parliamentary Assembly of BiH are used to act in
that way - is absolutely unacceptable. Instead of serving as a good
opportunity for the state to show readiness to improve the
position of “Others” in the political and public life of BiH, this
amended Law on Human Rights Ombudsman of BiH is an
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unnecessary and inappropriate affirmation of the dominant
ethnic matrix.

Therefore, one gets the impression that the purpose of
having three ombudsmen as leaders of this institution is only to
enable the mere presence of the representatives of constituent
peoples, whereby consociation and division of power between
ethnic groups in BiH is mirrored in the area of the protection of
human rights, where it should never be. If we were to try to justify
such an approach applying the principle of representation of the
potential victims of the violation of human rights in this
institution to benefit the constituent peoples claiming that, having
in mind the depth of ethnic divisions in BiH, the members of
those ethnic groups would be the most probable victims of
violations of human rights, which makes such a premise
unfounded. As an illustration one can certainly cite the statistics
produced by the Ombudsman of FBiH in August 2003, according
to which the members of “Others” were dominant in the ethnic
structure of applicants (Christopoulos and Hormovitis, 2003: 32).

Finally, for the successful work of this institution it is very
important not to repeat the experience of 2003, when, according
to the Report of the Helsinki Committee of BiH, the Presidency of
BiH, that, according to earlier legal solutions determined who can
be candidates for the position of Ombudsman of BiH, it proposed
for this position ,,the people close to nationalistic political parties
and without any references in the domain of human rights.”
Because of that, it is worth bearing in mind the legal provision
that establishes that ,the citizens of Bosnia and Herzegovina...
who have proven experience in the domain of the protection of
human rights and fundamental freedoms and a high moral
reputation can be nominated for the position of Ombudsman.®
However, recent experiences in the (still unfinished) process of
nomination of the three Ombudsmen by the Parliamentary
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Assembly of BiH, indicate that no progress would be made, but
rather the opposite - that, now, in a transparent process,™ it will
select the candidates from the meddle or the bottom part of the
scale of professionalism, and not the candidates who are
evaluated as the best by the commission in charge. The fact is that
it is the same scenario that has been already seen in the last three
nominations of judges of the BiH Constitutional Court,* whereby
this process was not even transparent in the same way as in the
process of the nomination of ombudsmen.

In the context of transition in BiH, the institution of
Ombudsman has a specific weight. Unlike developed democracies
where this institution is an important factor of the maintenance
and observance of the principles and procedures of democratic
governance, in our country this body is expected to play a role in
the development and consolidation of these principles. Also, one
should not ignore the fact that the competences of this institution
are very broad, even comparatively speaking; consequently, it has
potential to have a positive impact on the processes of
consolidation of democratic institutions and development of
good governance standards in BiH.

Therefore, it is of essential importance to ensure that this
important function is performed by individuals who would adopt
such internal procedures that would eventually enable them to act
at least as one ombudsman, if, due to the particularities of the
problems they would be faced with, as well as the context in

** The process of interviews and evaluating is public with the presence of NGO
and OHR representatives.

** The last three appointments of judges of the Constitutional Court of BiH are
completed so that three members of presidencies of ruling parties became
constitutional court judges, which opens serious doubts relating “impartiality”
of the Constitutional Court as the guarantor of respect of the Constitution of
BiH and fundamental principles of democracy and rule of law as the basis for
consideration of human rights-related cases.
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which they would operate, it is unrealistic to expect them to be
three times more efficient.

2.4. Entity constitutional courts

Given that Bosnia and Herzegovina is divided into two
entities, there are constitutional courts in each of them with
traditional jurisdiction like most European constitutional courts,
i.e. establishment of constitutionality of laws, or, in other words,
their compliance with entity constitutions. The establishment of
the so-called regional constitutional courts is not an unusual
solution, given that in some countries of ,,Western democracy”
(e.g. in Germany) there are constitutional courts at regional level,
i.e. at the level of the territorial organisation of the state despite
the fact that the state or federal Constitutional Court. Exists.
What differentiates them, to some extent, from other
constitutional courts is the non-existence of the possibility to
assess the legality and the fact that their key role is to unblock the
work of entity legislative bodies when an issue arises that, in view
of delegates of the House of Peoples of the Parliament of the
Federation of BiH or the Council of Peoples of the National
Assembly of Republika Srpska, is deemed to be an issue of vital
national interest for some of the constituent peoples. Besides,
none of the entity constitutional courts has appellate jurisdiction,
i.e., the constitutional text does not provide the possibility to
individual citizens to address these courts with a request for the
protection of human rights in relation to rulings of regular courts
as it is the case with the Constitutional Court of BiH. Such
constitutional arrangements, although they are not unusual for
constitutional courts, do not make these courts effective
protectors of human rights in the full sense of the word, unless we
consider their role in the protection of human rights through
their performance of abstract jurisdiction, i.e. assessment of

63



Human Rights in Legislation

constitutionality or protection of collective rights. However, if we
compare the data on the number of cases from appellate
jurisdiction of the Constitutional Court of BiH with a relatively
low number of cases adjudicated by the entirety of the
constitutional courts, the conclusion is that defined competences
of the two entity and one state constitutional courts are not
adequately divided and that in future there should be a re-
distribution of competences of the constitutional courts in order
for each of them to fulfil their role of protector of human and
constitutional rights of citizens.

3. Limitations and derogation of human rights

Article 4 of the Covenant on Civil and Political Rights (ICCPR):

1. In time of public emergency which threatens the life of the
nation and the existence of which is officially proclaimed, the States
Parties to the present Covenant may take measures derogating from
their obligations under the present Covenant to the extent strictly
required by the exigencies of the situation, provided that such measures
are not inconsistent with their other obligations under international law
and do not involve discrimination solely on the ground of race, colour,
sex, language, religion or social origin.

2. No derogation from articles 6, 7, 8 (paragraphs I and 2), 11,
15, 16 and 18 may be made under this provision.

3. Any State Party to the present Covenant availing itself of the
right of derogation shall immediately inform the other States Parties to
the present Covenant, through the intermediary of the Secretary-
General of the United Nations, of the provisions from which it has
derogated and of the reasons according to which it was actuated. A
further communication shall be made, through the same intermediary,
on the date on which it terminates such derogation.

(Official Gazette of SFRY, No. 7/71)
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Article 15 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms:

1. In time of war or other public emergency threatening the life
of the nation any High Contracting Party may take measures derogating
from its obligations under this Convention to the extent strictly
required by the exigencies of the situation, provided that such measures
are not inconsistent with its other obligations under international law.

2. No derogation from Article 2, except in respect of deaths
resulting from lawful acts of war, or from Articles 3, 4 (paragraph 1)
and 7 shall be made under this provision.

3. Any High Contracting Party availing itself of this right of
derogation shall keep the Secretary-General of the Council of Europe
fully informed of the measures it has taken and the reasons therefore. It
shall also inform the Secretary-General of the Council of Europe when
such measures have ceased to operate and the provisions of the
Convention are again being fully executed.

(Official Gazette of BiH, No. 6/99)

3.1. Limitations and derogation according to the
Constitution of Bosnia and Herzegovina

The Constitution of Bosnia and Herzegovina dies not
contain explicit provisions on limitations and derogation of
human rights. However, in Article 2, Point 2, it is stipulated that
the rights and freedoms established in the European Convention
for the Protection of Human Rights and Fundamental Freedoms
and its related protocols that are directly applicable in Bosnia and
Herzegovina and have supremacy over national law.
Consequently, limitations of human rights and derogation which
is the subject of our research in Bosnia and Herzegovina are
contained in the European Convention for the Protection of
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Human Rights and Fundamental Freedoms as well as in its
related protocols.

3.2. Limitations of human rights

In the European system of human rights that is contained
in the European Convention for the Protection of Human Rights
and Fundamental Freedoms there are exemptions, special
limitations and reservations envisaged.

3.2.1. Exemptions

However, exemptions in Paragraph 2 of this Article are
particularly important since they stipulate that “Deprivation of
life shall not be regarded as a contravention of this article when it
results from the use of force which is no more than absolutely
necessary: a) in defence of any person from unlawful violence; b)
in order to effect a lawful arrest or to prevent the escape of a
person lawfully detained; c) in action lawfully taken for the
purpose of quelling a riot or insurrection.“ In this regard, the
European Court of Human Rights in the case Stewart v United
Kingdom from 1984, stated an important interpretation relating
to the use of force that may have, as consequence and unintended
outcome, deprivation of life. **

** “The European Court considers that exceptions described in Para 2 indicate

that this provision also extends to permitted murder, but does not relate only
to it. As the European Commission emphasized, the text of Article 2,
understood as a whole, does not primarily determine the case in which it is
permitted to kill an individual with premeditation, but describes situations in
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All these cases refer to the use of force with a certain goal,
whereby this use of force should not exceed the one necessary for
attainment of that goal. Here, in actual fact, the principle of
proportionality between the intensity of force used and the goal to
be attained, was applied. In the jurisprudence of the European
Court it is clear that those decisions that relate to the exemption
in case of unrest or rebellion are particularly clear. Thus, cases are
cited that most often relate to the exemption in case of unrest or
rebellion as is evident in applications X v Belgium from 1966,
Farell v United Kingdom from 1980 and Kelly v United Kingdom
from 1990, where the Court supported the view that the state was
right when its bodies have deprived of life some individuals in the
situation that could be defined as «unrest» with an explanation
that limitation of the rights from Article 2 of the Convention was
proportionate to the legitimate goal that was to be achieved. In
other words, in all the aforementioned murders perpetrated by
police and military bodies, the Court was of the view that the use
of force did not exceed that necessary for society to defend itself
from unlawful violence.

Exemptions envisaged by the provisions of Article 5 of the
Conventions are also of great significance. Namely, in Point 1 of
Article 5 the Convention states that “everyone has the right to
liberty and security of person.” However, the Convention goes on
to and states that it is still possible to deprive man of liberty if that
is in accordance with legally prescribed procedure. Exemptions in
Paragraph 1 of Article 5 must be strictly interpreted and
restrictively applied which has been affirmed by the decision of
the European Court of Human Rights Ciulla v Italy from 1989.

which it is permitted to use force that could have as a consequence, and as an
unintended outcome, deprivation of life. The use of force, however, shall not
exceed the force that is absolutely necessary for the attainment of the objectives
as set down in sub-paragraphs (a), (b) or (c).”
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From the list of exemptions enumerated in Article 5 of the
European Convention it is evident that the Convention, in actual
fact, permanently legitimises a certain number of deprivations of
liberty. These are certainly mainly the exemptions that relate to
the deprivation of liberty due to the reasons that stem from
criminal law. However, the Convention envisages a number of
possibilities given to the state bodies to deprive some individual
of their liberty even if they have not committed any criminal
offence, such as minors, persons for the prevention of the
spreading of infectious diseases, of persons of unsound mind,
alcoholics or drug addicts or vagrants or persons against whom
action is taken with a view to deportation or extradition.

An insight into the jurisprudence of the European Court
of Human Rights indicates that, even in these cases, control by
bodies for protection of human rights is not excluded. There are
numerous examples in which the Court criticised the behaviour
of states in relation to committing these exemptions to the
general rule of the protection of a very man from deprivation of
liberty, if it considered that the state exceeded permitted limits
envisaged by the Conventions, e.g. Guzzardi v Italy from 1980
and Bouamar v Belgium from 1988. The European Court of
Human Rights in the case Bozano v France from 1986 also
intervened when the measures of deprivation of liberty, which are
exemptions to the general rule, were undertaken under abnormal
circumstances, but in Winterwerp v Holland from 1979, where the
principle of habeas corpus that provides guarantees that a person
deprived of liberty will be promptly brought before an official and
that he would be informed about the reasons of his deprivation of
liberty was not respected.

All other exemptions should be interpreted in the same
way, e.g. Protocol No. 1, Article 1, Paragraph 2, that states that
“The preceding provisions shall not, however, in any way impair
the right of a State to enforce such laws as it deems necessary to
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control the use of property in accordance with the general interest
or to secure the payment of taxes or other contributions or
penalties.; Protocol No. 7, Article 1, Paragraph 1 that states that
“An alien lawfully resident in the territory of a State shall not be
expelled therefrom except in pursuance of a decision reached in
accordance with law and shall be allowed: a)to submit reasons
against his expulsion, b) to have his case reviewed, and ¢) to be
represented for these purposes before the competent authority or
a person or persons designated by that authority®, and Protocol
No. 7, Article 2 that reads: ,This right may be subject to
exceptions in regard to offences of a minor, as prescribed by law,
or in cases in which the person concerned was tried in the first
instance by the highest tribunal or was convicted following an
appeal against acquittal.”

3.2.2. Special limitations

Special limitations mean those limitations of human rights
that can be made by the state if there are conditions for it
envisaged by the Convention. These are the conditions: a) that
these limitations are prescribed by law or in accordance with law;
b) that these limitations are in the interest of a democratic society;
and c) that there are certain, clearly expressed legitimate reasons.
Special limitations are, therefore, permanent possibilities for a
state to limit certain human rights stipulated by the Convention.

All these three criteria are contained in the Preamble of
the European Convention for the Protection of Human Rights.
The principle of accordance with law stems from the principle of
the «rule of law», the principle indispensable in a democratic
society that is based on the view that human rights are “best
protected by true political democracy”, while the legitimate goals
of a state are, in actual fact, mainly identical to the «same goals
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and shared legacy of political traditions, ideals, freedom and the
rule of law.” The principle that stems from the Preamble of the
Convention means that human rights are «on the one hand, best
protected by true political democracy, and, on the other, by
common understanding and respect for the human rights it
depends on” a balance is established between enjoyment of
individual rights and the necessity to protect democratic society
as a whole.

The essence of special limitations lies in the fact that they
allow states to impose limitation on certain human rights, while,
at the same time, enabling the European bodies to exercise
control over these state activities. Special limitations are given to
states under the conditions, which enable European control to
assess whether they are in accordance with the provisions of the
Convention. In most cases of special limitations envisaged by the
Convention, states are given a relatively wide fieldreof fr
assessment. There is even the possibility and obligation of
European judicial bodies to check whether a state remained
within the limits of free assessment set down in the Convention.

With an exhaustive explanation of limitations in
Paragraph 2, the European Convention in actual fact tried to keep
the aforementioned rights as fully as possible, and to apply as few
limitations as possible. That is why, the formulation of this
paragraph is a result of an endeavour to define limitations as
precisely as possible, so that potential arbitrariness of the state
would be reduced to a minimum. Preventing the states from
having unlimited discretionary power, the Convention obviously
did not accept the slogan that ends justify means. Special
limitations contained in Article 8 - 11 of the European
Convention have double function since they set a basis for the
states to limit certain rights — therefore, deviating from its
fundamental obligation to protect human rights defined in the
Convention, but also the basis for the protection of individuals
from arbitrariness of the state in terms of limitations of human
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rights - if the states are allowed to impose limitation of these
rights.

The European Court for Human Rights states, in the
Leander Case from 1987, that the law itself must clearly
emphasise the scope of discretion that is transferred to competent
authorities in relation to the legitimate goal”. Precise legal
definition of this area was also affirmed in the Kruslin & Huvig
Case from 1990, when the emphasis is put on serious interference
in private life and correspondence®. In line with the
aforementioned facts, one can conclude that only a clear and
precise law with a clearly defined goal may be the basis for the
criteria for the limitation of human rights in accordance with the
law.

The concept of a democratic society is a comprehensive
concept and in European documents it is most often defined by
pluralism, tolerance, the spirit of openness and freedom of
expression. The European Court for Human Rights in the
Lingens Case from 1986 emphasised these three requirements
which the states must meet when imposing limitations on human
rights on the basis of “necessity in a democratic society”: a)
whether motives are reasonable and sufficient; b) whether
interference of the state is proportionate to the desired goal; and

* “Where application of law consists of secret measures that are not accessible
to the surveillance of the individual in question or to the larger public, the law
itself, contrary to the administrative practice that follows it, must indicate the
scope of discretion that is transferred to competent authorities with sufficient
clarity and proportionately to the legitimate goal of the measure in question, in
order to provide the individual with protection against arbitrary interference.”
* “Tapping and other forms of interception of telephone conversations
constitute a serious interference in private life and correspondence and must,
consequently, be based on a law that is particularly precise. The key element
here is that there should be clear, detailed regulations in this regard since
available technologies are continuously improved and becoming ever more
sophisticated.”
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c) whether states maintain a balance between the interest of
individuals and public interest.

The third criterion that must be taken into account by
states when imposing a limitation on human rights is the
criterion of the legitimate goal. Thus, in all the aforementioned
articles of the Convention legitimate goals are cited as guiding the
protection of the interest of a democratic society. One can
conclude from this that any measure undertaken in the interest of
a democratic society was not a sufficient criterion for the
limitation of human rights imposed by states, so that in almost all
articles there are categories or goals prescribed, such as: national
security, public safety, the protection of public order, health or
morals, the protection of the rights and freedoms of others
(Article 9 of the European Convention) and prevention of
disclosure of information received in confidence, or for
maintaining the authority and impartiality of the judiciary (as
stated only in Article 10 of the European Convention).

3.2.3. Reservations

Reservations imply the right of states to exclude or modify
its obligations that stem from that document, when ratifying the
European Convention for the Protection of Human Rights. The
possibility of stating reservations means the adjustment of states
to the requirements of the European Convention to their specific
possibilities and needs. However, our state in the procedure of
ratification of the European Convention for the Protection of
Human Rights did not declare reservations and, therefore, this
provision has no relevance for the state of Bosnia and
Herzegovina.
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3.3. Derogation

Derogation of human rights enables states to derogate
some human rights and freedoms in the time of war or some
other public emergency threatening the life of the nation. A state
of emergency actually means the state of serious threat that
jeopardises the existence of a state, while with the permission to
derogate the old principle of the state of emergency in exceptional
circumstances is revived which enables a state to secure its
continuity in any situation. Only a number of human rights
cannot be derogated, so one can conclude that most of the human
rights are subject to suspension, including some of the most
important ones, such as the right to a fair trial and the protection
of the freedom and security of man.

The State of Bosnia and Herzegovina proclaimed the state
of emergency during the 1992-1995 war.”’

*” The 1974 Constitution of the Socialist Republic of Bosnia and Herzegovina
contained provisions on the state of emergency in the case of war or imminent
danger of war. On the basis of this provision, Bosnia and Herzegovina
proclaimed, on 8 April 1992, «imminent war danger”, which fully fits into the
aforementioned provisions on “in time of war or other public emergency
threatening the life of the nation» as set in Article 15 of the Convention and
then, on 20 June 1992, passed the Decision on the Proclamation of the State of
War. In the period from 14 December 1995, when the Framework Agreements
on the Peace in Bosnia and Herzegovina were signed in Paris until 22
December 1995, when the Presidency of Bosnia and Herzegovina passed its
Decision on the Termination of the State of War, the European Convention for
the Protection of Human Rights was in force and, consequently, Article 15 of
the Convention.

Transfer of legislative authority on the executive, but also derogation of human
rights was enabled by the Constitution of the Socialist Republic of Bosnia and
Herzegovina dating back to 1974, to the extent that international documents
allowed it and to the extent that the defence of the state required it. Based on
Article 350 of the Constitution of SRBiH and the amendment to this
Constitution introduced in 1990, it is evident that the state of emergency - in
this case, the state of war or the state of imminent danger - of the Constitution
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envisages, above all, the transfer of legislative powers to the executive, whereby
the Presidency, at the proposal of the Executive Council or on its own initiative
enacts decrees with the force of law on the issues under the competence of the
Assembly.

The Constitution further permits derogation of certain human rights, i.e. it is
permitted by way of decrees with the force of law to suspend the application of
some — in other words by no means all of the provisions of this Constitution
that relate to individual freedoms, rights and duties of men and citizens, which
is absolutely in accordance with the provisions of the UN Covenant on Civil
and Political Rights of 1966 as well as with Article 15 of the European
Convention. The possibility of restructuring the executive and administrative
bodies is also permitted, the change of composition and competences of
executive and administrative bodies, as well as the creation of new institutions,
if the newly created social situation imposes such a need.

From all the above-mentioned, it is clear that it was a matter of a temporary
suspension of human rights and that the Presidency of SRBiH intended to
submit the decrees with legal force relating to the issues that fall under the
competence of the Assembly to this Assembly’s confirmation as soon as it was
able to hold a session, which clearly emphasises the democratic meaning and
character of the state of emergency according to the 1974 Constitution of the
country. Namely, having made a commitment that it will observe the Covenant
on Civil and Political Rights, SR Bosnia and Herzegovina, i.e. the Republic of
Bosnia and Herzegovina, starting from 8 April 1992, when a decision on
immediate public and war emergency - could quite lawfully refrain from its
obligation to respect certain human rights in the manner prescribed by the
aforementioned Covenant.

The analysis of application of the provisions of Article 350 of the Constitution
of the Republic of BiH and the character of the state of emergency that
occurred during the irredentist war that was waged against the Republic of
Bosnia and Herzegovina (1992-1995) is undoubtedly of great relevance for the
determination of the constitutional and legal character of the State of Bosnia
and Herzegovina in this period. The provisions of Article 350 of the
Constitution of SR Bosnia and Herzegovina from 1974 had a great historical as
well as practical relevance.

From 8 April, when it passed the Decision on Imminent War Danger, SRBIH,
or the Republic of BiH could absolutely lawfully and legitimately refrain from
its obligation to protect certain human rights in the manner prescribed by the
Covenant. The country could absolutely lawfully introduce certain forms of
compulsory work to the extent to which the interest of defence of the state
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Bosnia and Herzegovina, according to its 1995
Constitution (Annex 4 of the Framework Agreement for Peace in
Bosnia and Herzegovina), does not contain explicit provisions on
the possibility of derogation of human rights in the case of a state
of emergency.

However, with the aforementioned inclusion in the
Constitution of the provision on direct applicability of the
European Convention for Protection of Human Rights and its
supremacy over all other law of the country, the right of the state
was introduced to derogate a number of human rights in case of
the state of war or other state of public emergency threatening the
life of the nation. Therefore, all the provisions of Article 15 of the

from foreign, regular and numerous domestic paramilitary formations
required it. No other state or para-state, military or paramilitary formation -
of all those that existed in the territory of the Republic of BiH during the 1992-
1995 war — had the legitimacy to impose any restrictions of human rights.

It is for this reason that this topic has a great relevance for the determination of
the constitutional and state continuity of Bosnia and Herzegovina and,
particularly, its legitimacy. Territorial defence and the Army of BiH were the
only legitimate military and political forces that, during the aforementioned
war, existed within the internationally recognised borders of the country. The
State of BiH is, therefore, the only entity authorised to apply certain measures
of derogation of human rights pursuant to the provisions of the International
Covenant (restriction of the freedom of movement, compulsory work,
prohibition of assembly etc) and the European Convention, which indicates
that, here, it is primarily the legitimate right of the Republic of BiH that must
be kept in mind by all international political and judicial institutions, and
particularly, the Tribunal for the War Crimes Committed on the Territory of
the Former Yugoslavia in the Hague. The accession of Bosnia and
Herzegovina in the Council of Europe imposes the obligation to harmonise
fully the Constitution of Bosnia and Herzegovina with the European
Convention for the Protection of Human Rights. This, of course, imposes the
need for the existence of the constitutional provision on the behaviour of the
state of Bosnia and Herzegovina in time of war or other public emergency
threatening the life of the Bosnian and Hrezegovinian ,nation.” (See: L.
Sadikovi¢, Vanredno stanje i ljudska prava, Magistrat Sarajevo, 2003.)
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European Convention for the Protection of Human Rights relate
to our country. Thus, the principle of derogation was introduced
as the law of the State of Bosnia and Herzegovina

In that respect, if the State of Bosnia and Herzegovina
wants to limit certain human rights pursuant to Article 15, the
state must respect the following conditions: a) war or other
emergency threatening the life of the nation, b) proportionality of
undertaken measures with the gravity of the situation, c)
compliance with other obligations of international public law, d)
prohibition of derogation of certain human rights, e) obligation
of notification of the Secretary General on measures that were
undertaken, and f) notification of the Secretary General on
termination of these measures.

According to the European Convention the following
rights are absolutely protected: Article 2, Point 1 - Right to life,
Article 3 - Freedom from torture and other inhuman or
degrading treatment or punishment, Article 4. Point 1 -
Prohibition of slavery and compulsory labour, Article 7 -
Punishment only on the basis of law (prohibition of retroactive
criminal legislation), Protocol No. 6. Article 3 - Prohibition of
Death Penalty, Protocol No. 7. Article 4 — Prohibition of trial or
punishment again in criminal proceedings for an offence for
which he has already been finally acquitted or convicted (non bis
in idem).

The issue of derogation of human rights in Bosnia and
Herzegovina definitely imposes the need to determine the nature
of the role and function of OHR, i.e. The High Representative, in
the Constitution of Bosnia and Herzegovina and generally in the
context of implementation of the Framework Agreement for
Peace in Bosnia and Herzegovina. Namely, the Parliamentary
Assembly of the Council of Europe in its Resolution 1384 of 23
June 2004, requested the Venice Commission to consider the role
and legal scope of OHR in the constitutional system of Bosnia
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and Herzegovina. The Parliamentary Assembly of the Council of
Europe considered that it is irreconcilable with democratic
principles that OHR has the capacity to pass executive decisions
without bearing responsibility for them and without obligation to
justify their validity whereby there is no legal remedy against its
decisions.” The Parliamentary Assembly of the Council of Europe
requested the Venice Commission to determine to what extent
such a practice was in line with fundamental principles of the
Council of Europe, and in particular with the Convention for the
Protection of Human Rights and Fundamental freedoms. In its
answer to this question, the Venice Commission issued an
Opinion on the Constitutional Situation and the Powers of the
High Representative on 11 March 2005 in which it advocated the
opinion that these powers of OHR should be in line with
fundamental democratic principles and the European
Convention, if related to the role of state in the state of
emergency. The powers ,,may be qualified as emergency powers.
By their very nature, emergency powers, however, have to cease at
the same time as the emergency originally justifying their use. “

Finally, to get a full picture of the right of the State of
Bosnia and Herzegovina to derogate fundamental human rights
defined in the European Convention for the Protection of Human
Rights relevant provisions of the Law on Defence need to be
cited.” In Article 10 of the Law on Defence it is stated that ,the
Parliamentary Assembly of Bosnia and Herzegovina has the
power to proclaim a state of war at the request of the Presidency
in case of direct attack on Bosnia and Herzegovina or a part of
Bosnia and Herzegovina, and to proclaim a state of emergency at
the request of the Presidency when there is a threat to the life of
Bosnia and Herzegovina, the threat of attack on Bosnia and
Herzegovina or any part of Bosnia and Herzegovina or imminent

* Law on Defence of Bosnia and Herzegovina, Official Gazette of BiH, No.
88/05 dated 20.12.2005.
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danger of war.” In Article 12 of the Law on Defence it is stipulated
that ,,the Presidency enacts decisions by consensus and it has the
power to: a) request the proclamation of the state of war from the
Parliamentary Assembly; b) request the proclamation of the state
of emergency from the Parliamentary Assembly.” In Section IV
»Proclamation of the state of war or of emergency“(Articles 40-
43), and Section V ,Natural and Other Disasters and Accidents"
(Articles 44-45) regulates the issue of request for proclamation of
the state of war, the proclamation of the state of war or
emergency, timeframe for consideration, as well as engagement of
armed forces in case of natural and other disasters and accidents.

Similar provisions on the introduction of a state of
emergency are contained in the constitutions of the Federation of
Bosnia and Herzegovina (Article 9) and Republika Srpska (Article
70), which is definitely paradoxical given the fact that there is no
such provision in the Constitution to which these entities belong.

In the Constitution of Republika Srpska in Article 70
(National Assembly), Paragraph 3 is amended by Amendment
CVII that reads: ,The National Assembly, pursuant to the
Constitution and law, proclaims: the state of emergency for the
Republic or a part of the Republic in case of threat to security, due
to natural disasters (floods, earthquakes and fires), natural
catastrophes, epidemics, violations of human rights and freedoms
and of normal functioning of the constitutional bodies of the
Republic. The provisions of Paragraph 3 of this Article do not
relate to the use of the army and other measures in the
competence of the institutions of Bosnia and Herzegovina.”

The Federation of Bosnia and Herzegovina, as an entity of
the State of Bosnia and Herzegovina, has the competence to adopt
regulations with legal force in case of a state of emergency that
threatens the country on the basis of Article 9 of the Constitution:
»The Government is authorized to promulgate decrees having the
force of law in response to national emergencies when the
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Legislature is unable to do so. Decrees shall take effect in the same
manner as a Decision of the Legislature and may not derogate
from the rights and freedoms provided in this Constitution. Each
decree shall terminate no later than the end of the thirtieth day
after its promulgation, provided that it shall terminate
immediately upon disapproval by a Decision of the Legislature or
at the end of the tenth day after its promulgation if the Legislature
is in session when the decree is promulgated. A decree
promulgated while the Federation is using armed force in
accordance with this Constitution shall remain in force until the
fifth day of the next session of the Legislature, when it shall expire
unless approved but in no event more than six months. After
termination, a decree shall not be extended, reinstated, or
repeated without a Decision of the Legislature to that effect.”

It arises from the aforementioned that in the process of
constitutional changes that are the condition for accession of
Bosnia and Herzegovina to the European Union, the issue of the
functioning of the State of Bosnia and Herzegovina in the
conditions of a state of emergency needs to be adequately
regulated. All the European states have defined clearly in their
constitutions which body of their states can pronounce the state
of emergency. In that respect, Bosnia and Herzegovina cannot
and should not be an exception. The constitutional provisions
that are being drafted must quite clearly define the body that will
realise legislative and executive authority in the conditions of
internal or internal emergency threatening the life of the Bosnia-
Herzegovinian nation, pursuant to Article 15 of the European
Convention for the Protection of Human Rights.
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4. Special rights

4.1. Prohibition of discrimination

Article 2, Paragraph 1 of ICCPR:

Each State Party to the present Covenant undertakes to respect
and to ensure to all individuals within its territory and subject to its
jurisdiction the rights recognized in the present Covenant, without
distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or
other status.

Article 26 of ICCPR:

All persons are equal before the law and are entitled without
any discrimination to the equal protection of the law. In this respect,
the law shall prohibit any discrimination and guarantee to all persons
equal and effective protection against discrimination on any ground
such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.

(Official Gazette of SFRY, No. 7/71)

Article 14 of ECHR:

The enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination on any ground
such as sex, race, colour, language, religion, political or other opinion,
national or social origin, association with a national minority, property,
birth or other status.

(Official Gazette of BiH, No. 6/99)
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Article 1 of Protocol 12 to ECHR:

1. The enjoyment of any right set forth by law shall be secured
without discrimination on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status.

2. No one shall be discriminated against by any public authority
on any ground such as those mentioned in paragraph 1.

4.1.1. General considerations

Discrimination in Bosnia and Herzegovina is expressly
prohibited by its Constitution, a number of international
documents included in Annex I to the Constitution that are its
integral part,” and other acts ratified by Bosnia and

¥ Convention on the Prevention and Punishment of the Crime of Genocide;
1949 Geneva Conventions I-IV on the Protection of the Victims of War, and
the 1977 Geneva Protocols I-II thereto; 1951 Convention relating to the Status
of Refugees and the 1966 Protocol thereto; 1957 Convention on the Nationality
of Married Women; 1961 Convention on the Reduction of Statelessness; 1965
International Convention on the Elimination of All Forms of Racial
Discrimination; 1966 International Covenant on Civil and Political Rights and
the 1966 and 1989 Optional Protocols thereto; 1966 Covenant on Economic,
Social and Cultural Rights; 1979 Convention on the Elimination of All Forms
of Discrimination against Women; 1984 Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment; 1987
European Convention on the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment; 1989 Convention on the Rights of the
Child; 1990 International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families; 1992 European Charter for
Regional or Minority Languages; 1994 Framework Convention for the
Protection of National Minorities.
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Herzegovina.” In the legal system of Bosnia and Herzegovina, the
European Convention on Human Rights and Fundamental
Freedoms has a supra-legal force." Protocol No. 12 to the
European Convention was ratified by Bosnia and Herzegovina on
29 July 2003.

Provisions on the prohibition of discrimination are
contained also in the constitutions of Republika Srpska and the
Federation of BiH,* including the international documents that
make an integral part of the Constitution of FBiH® and the
Statute of Bréko District of BiH.*

The Constitution of Bosnia and Herzegovina stipulates
that:

The enjoyment of the rights and freedoms provided for in
this Article or in the international agreements listed in Annex I to
this Constitution shall be secured to all persons in Bosnia and
Herzegovina without discrimination on any ground such as sex,
race, colour, language, religion, political or other opinion, national
or social origin, association with a national minority, property,
birth or other status.”

This constitutional provision is actually the provision on
prohibition of discrimination taken over from the International
Covenant on Civil and Political Rights and. the European
Convention on Human Rights. It does not distinguish direct from
indirect discrimination, neither does it introduce affirmative

“ E.g. The Convention related to discrimination in employment and
occupation (No. 111), UNESCO Convention against Discrimination in
Education.

1 Article 2 (2) of the Constitution of BiH.

42 Article 2 (1) of the Constitution of the Federation of BiH, Article 10 of the
Constitution of Republika Srpska.

# Annex to the Constitution of the Federation of BiH.

# Article 13 of the Statute of Breko District of BiH

* Article 2 (4) of the Constitution of BiH.
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action, yet it does open up the possibility to expand the
formulation on any ground so that it covers situations that are not
explicitly enumerated in the provision itself.

The issue that has caused controversies is the alignment of
this provision of the Constitution of BiH and of Article 14 of the
European Convention with the constitutional provisions related
to the election of members of the Presidency of BiH and of the
House of Peoples of the Parliamentary Assembly of BiH. The
Constitution stipulates that a person who runs for the office of the
Presidency of BiH or for delegate of the House of Peoples must
belong to one of the constituent peoples, whereby the choice is
reduced to Bosniak and Croat candidates for this office in the
Federation of BiH, and to Serb candidates in Republika Srpska.

In its decision on the constituent status of peoples, the
Constitutional Court of BiH gave, inter alia, the following
interpretation of this issue:

“ ... One must not forget that the Serb member of the
Presidency, for instance, is not only elected by voters of Serb ethnic
origin, but by all citizens of Republika Srpska with or without a
specific ethnic affiliation. He thus represents neither Republika
Srpska as an entity nor the Serb people only, but all the citizens of
the electoral unit Republika Srpska. And the same is true for the
Bosniac and Croat Members to be elected from the Federation.”

Similarly, the Constitutional Court of BiH concluded in its
considerations related to the issue of election of delegates to the
House of People of the Parliament of the Federation of BiH:

that Article 3 of Protocol No. 1 to the European
Convention does not exclude indirect elections and that people may

% Decision U-5/98 of the Constitutional Court of BiH.

83



Human Rights in Legislation

freely express their opinion on the final composition of the
legislature even in the indirect elections.”

One should have in mind the fact that the European Court
of Human Rights, in the Mathieu - Mohin and Clerfayt v.
Belgium Case® and Melni¢enko v. Ukraine Case® was willing to
leave a particularly broad scope of freedom to states in relation to
their interpretation on their respective election laws.

On the other hand, the UN Committee for Elimination of
Racial Discrimination, in its concluding commentaries,” called
upon Bosnia and Herzegovina to undertake all legislative
measures to secure prohibition of ethnic discrimination and to
initiate the modification of relevant provisions of the state
Constitution and the state Election Law so that the right of every
person to elect and be elected is secured irrespective of ethnic
affiliation.

The Committee also recommended the elimination of
discriminatory language from the national and entity
constitutions, including, but not limited to, distinction between
constituent peoples and others.

Discrimination as violation of equality of men and citizens
is envisaged also in the Criminal Codes of BiH, the Federation of
BiH, Republika Srpska and Brcko District of BiH.” Thus, the
Criminal Code of FBiH stipulates that:

(1) Whoever, on the ground of differences in nationality,
race, skin colour, religion, political or other belief, ethnic

* Decision AP-35/03 of the Constitutional Court of BiH

* Judgment of 2 March 1987.

* Judgment of 19 October 2004.

> Concluding observations of the Committee on the Elimination of Racial
Discrimination: Bosnia and Herzegovina CERD/C/BIH/CO/6 of 11 April 2006.
*! Article 145 of CC BiH, Article 177 of CC FBiH, Article 162 of CC RS, and
Article 174 of CC BDBiH.

84



Human Rights in Bosnia and Herzegovina 2008

background, sex, language, education or social status or social
origins denies or restricts the civil rights as provided by the
Constitution, Law or some other regulation or general act or
ratified international agreement, or whoever on the ground of these
differences grants unjustified privileges or does unjustified favours
to citizens, shall be punished by imprisonment for a term between
three months and five years.

(2) Official or responsible person in the Federation who
commits a criminal offence referred to in Paragraph 1 of this
Article, shall be punished by imprisonment for a term between one
and eight years.

(3) Official or responsible person in the institutions of the
Federation who, in contravention of the regulations on the equal
use of language or alphabet of constitutive peoples and others living
on the territory of Bosnia and Herzegovina restricts or denies to a
citizen the use of his/her language or alphabet addressing the
bodies of authority and the institutions in the Federation,
companies and other legal entities in order to exercise his/her
rights, shall be punished by imprisonment for a term not exceeding
one year.

(4) Official or responsible person in the institutions of the
Federation who restricts or denies to a citizen his/her right to free
employment throughout the territory of Bosnia and Herzegovina
under expel prescribes conditions, shall be punished by
imprisonment for a term between six months and five years.

It is interesting to note that the Criminal Code of
Republika Srpska prescribes for the aforementioned criminal
offence the sanction of three years of imprisonment, while official
persons who abuse their position or competences shall be
sanctioned with the imprisonment for a term between six months
and five years. The Criminal Code of Br¢ko District of BiH
prescribes the sentence of imprisonment between six months and
five years, while the Criminal Code of Bosnia and Herzegovina, in
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view of the jurisdiction of the state bodies, determines the
violation of equality of men and citizens only when it is
committed by official persons and for such offence sit envisages
the imprisonment for a term between six months and five years.

The provisions on prohibition of discrimination can be
found in other laws of Bosnia and Herzegovina and its entities as
well, e.g. the entity Labour Codes,** while the Framework Law on
Higher Education in BiH and the Statute of Br¢ko District of BiH
have expanded their provisions on the prohibition of
discrimination to the offences committed on ground of sexual

orientation.

The Law on High Judicial and Prosecutorial
Council of BiH prohibits judges and prosecutors to be members
of organisations that commit acts of discrimination and to use

premises of those organisations.™

However, the Family Law of the Federation of BiH
introduces some restrictions that can be considered as
discrimination, e.g.:

Husband may not apply for divorce when his wife is
pregnant or until their child reaches the age of three.”

The Family Law of FBiH introduces the concept of
mediation,* and prescribes that its implementation is mandatory.
In the situation when a duly summoned party does not respond
to the summons, the consequence would be the suspension of
proceedings, which implies that appeal can not be lodged by the
divorce-seeking spouse. The Law explicitly prescribes that the

> Article 5 of the Labour Code of FBiH, Article 5 of the Labour Code of RS.

> Article 7 of the Framework Law on Higher Education in BiH, Article 13 of
the Statute of Br¢ko District of BiH,

5* Article 82 of the Law on HJPC of BiH

> Article 43 of the Family Law of BiH.

> Article 49 of the Family Law of BiH.
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consequence of appeal against suspension of proceedings shall be
rejection of the appeal.

This situation is in contravention with the opinion of the
European Court of Human Rights, which defined, in the Golder
v. United Kingdom Case,” that the right to appeal to court is one
of the universal legal principles and that it is an integral part of
the right to fair trial.

The legislation in Bosnia and Herzegovina prohibits
discrimination of persons with disabilities, e.g. the Law on the
Rights of Persons with Mental Disorders in the Federation of
BiH,” but there is still a distinction between different categories
of persons with disabilities. War-disabled persons are privileged™
visa vis civilian victims of the war and persons born with
disabilities.

The Council of Ministers of Bosnia and Herzegovina
adopted in 2003 the Standard Rules on Equal Opportunities for
Persons with Disabilities, whereby the state has took an obligation
to remove all obstacles these persons are faced with. Bosnia and
Herzegovina has not accepted yet the UN Convention of the
Rights of Persons with Disabilities.

4.1.2. Law on Gender Equality

In 2003, Bosnia and Herzegovina adopted the Law on
Gender Equality that prohibits discrimination on the basis of
gender, and defines this form of discrimination in this fashion:

*” Judgment of 21 February 1975.

* Article 5 of the Law on the Rights of Persons with Mental Disorders in FBiH
>’ See the Law on the Rights of War Veterans and Members of their Families in
FBiH, Law on the Rights of War veterans, War Disabled and the Families of
Fallen Combatants of Homeland War in RS.
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For the purposes of this Law, discrimination on the grounds
of gender is defined as all juridical or effective, direct or indirect
distinction, privilege, exclusion or restriction on the grounds of
gender as a result of which the recognition, exercise or enjoyment of
a person’s human rights and freedoms in the political, educations,
economic, social, cultural, sports, civil and all other domains of
public life are denied or curtailed.”

This Law has introduced distinction between direct and
indirect discrimination, whereby indirect discrimination implies
the existence of apparently neutral norms, criteria or practices
equal for all that put persons of other gender in an unequal
position.

Likewise, the Law prescribes that the norms, criteria or
practices that are justified by the achievement of legal goals,
which are proportionate to the necessary and justified measures,
shall not be considered as discriminatory; consequently, it is
permitted to introduce special measures aimed at promotion of
equality and equal gender-related rights and at the elimination of
existing inequalities.

On the other hand, the Election Law of BiH® determines
that every list of candidates for public office must include persons
of male and female gender, whereby the minimum of one
candidate of the less represented gender must be among the first
two candidates and the minimum of two candidates of the less
represented gender must be among the first eight candidates, so
that, practically, the principle of affirmative action is introduced
in this Law.

% Article 3 of the Law on Gender Equality of BiH.
8! Article 4.19 of the Election Law of BiH.
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4.1.3. Powers of the High Representative in BiH

Annex 10 of the Dayton Peace Agreement determines the
powers of the High Representative in BiH. At the conference held
in Bonn in 1997, the Peace Implementation Council supported
the adoption of legally binding decisions taken by the High
Representative, the so-called Bonn Powers, which, in addition to
the right to impose laws includes the HRs right to remove
individual officials if they obstruct the implementation of the
Peace Agreement. By the rule, decisions of the High
Representative enter into force immediately and, when decisions
on removal of officials are concerned, the prohibition is related
to any official, elected or appointed public function in the future
without any temporal limitations. The High Representative is the
only one who is entitled to revoke these prohibitions; in the
meantime the HR has initiated the rehabilitation of some
individuals who had been removed from oftice.

In its Opinion on the Constitutional Situation in BiH and
the Powers of the High Representative, the Venice Commission®
concluded that this practice, besides the usefulness of the Bonn
Power for BiH and its citizens, does not correspond to democratic
principles when used without legal procedure and the possibility
of judicial control, and the Commission called for the
establishment of a panel of independent jurists for decisions
related to individual rights.

So far, the Constitutional Court of BiH* has rejected all
appellations that requested the Court to reconsider the decisions
of the High Representative with an explanation that it has an
appellate jurisdiction over the issues of competence that are
related to decisions of any court in Bosnia and Herzegovina, while

2 CDL- AD (2005)004 of 11 and 12 March 2005.
8 See Decision U-37/01 of the Constitutional Court of BiH.
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decisions of the High Representative on removal from office and
prohibition to perform public function without an explicit
permission of the High Representative cannot be considered as
court decisions and that, consequently, the Constitutional Court
does not have an appellate jurisdiction in relation to such
decisions.

4.1.4. Law on Prohibition of Discrimination

In 2008, a Working Group of the Ministry for Human
Rights and Refugees of BiH developed a draft Law on Prohibition
of Discrimination; in this process, the Working Group has
prepared several versions of the law and organised a public debate
that involved representatives of non-governmental and
international organisations. According to the last version of the
Draft Law that was submitted to the parliamentary procedure,
this Law regulates, in one of its provisions, the prohibition of
discrimination, defining forms and exemptions of discrimination,
the institutions competent for protection against discrimination
and for monitoring of implementation of the Law. It is important
to note that the concept of special complaint is introduced in
relation to the protection against discrimination. The Proposal of
the Law stipulates that the following acts shall be considered as
discrimination:

. when the authorities in BiH, as well as private persons or
natural persons, put a person or a group of persons in an unequal
position on grounds race, colour of skin, sex, language, religion,
ethnic background, national or social origin, relation to national
minority, political pr other belief, financial situations, membership
in trade-union or other associations, education, social status,
marital or family status, pregnancy, maternity, age, state of health,
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disability, genetic heritage, gender identity, sexual orientation as
well as some other real or assumed characteristics,”

This Proposal differentiates direct from indirect
discrimination and defines other forms of discrimination that
include harassment, sexual harassment, mobbing, segregation,
victimisation, discrimination of persons with disability, as well as
the act which instigate others to commit discrimination.*”

The proposed law also introduces positive actions, i.e.
exemptions from discrimination that are interpreted
proportionally to the goal and purpose for which they were
introduced, primarily for the purpose of ensuring access to the
enjoyment of rights and improvement of position of vulnerable
groups, i.e. protection of minorities. Measures and treatment
undertaken by churches and religious communities in the context
of their teachings and mission that are related to activities,
membership or work contracts shall not be considered as
discrimination.®

The central body for protection against discrimination is
the Human Rights Ombudsman of Bosnia and Herzegovina, who
can receive complaints, inform complainants on their rights and
obligations, and on the possibilities of judicial and other
protection, including assistance to persons who turn to
international bodies for the protection against discrimination,
and propose mediation proceedings. Ombudsman can conduct
investigations, collect evidence and documents from competent
state, entity and cantonal bodies and the bodies of Br¢ko District
of BiH, give recommendations and opinions aimed at preventing
and suppressing discrimination, and present regular reports
prepared in collaboration with NGOs that deal with the

% Article 2 of the Proposal of the Law on Prohibition of Discrimination.
% Article 4 of the Proposal of the Law on Prohibition of Discrimination.
% Article 5 of the Proposal of the Law on Prohibition of Discrimination.
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promotion and protection of human rights and the rights of
groups exposed to high risk of discrimination.” The Ministry for
Human Rights and Refuges of BiH is competent for the
implementation of the Law and is consequently obliged to submit
annual reports to the Council of Ministers and the Parliamentary
Assembly of BiH as well as to establish a central database of
committed acts of discrimination.®

Protection against discrimination may be requested in a
procedure when the right in question is decided upon as the key
issue, and when it is considered that that right was breached due
to discrimination or to special treatment. In such cases
discriminated persons may submit complaints in which they can
request from Ombudsman to determine whether discrimination
was committed against them, as well as to prohibit or eliminate
discrimination, compensate him/her for damages, and to publish
such decision in the media. When such requests are based on the
same factual and legal grounds, all the aforementioned requests
can be stated cumulatively in one single complaint. When
discriminated person offers evidence wherefrom one can be
reasonably conclude that there was the case of discrimination
against him/her, the burden of proof rests on the other party.
With the consent of discriminated person, an organisation or a
person that deals with the protection against discrimination may
appear as the third party in such proceedings. Associations or
other organisations that have justified interest in the protection of
certain groups may submit collective complaints if rights of a
larger group of members of such groups, whose rights should be
protected by the plaintiff, are violated.”

%7 Article 7 of the Proposal of the Law on Prohibition of Discrimination.

% Articles 8 and 9 of the Proposal of the Law on Prohibition of Discrimination.
% Articles 11, 12, 15, 16 and 17 of the Proposal of the Law on Prohibition of
Discrimination.
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This Draft Law envisages that such complaints are decided
upon by courts of general local jurisdiction which apply the
provisions of Civil Procedure Code in their adjudication.
Requests for revision may be lodged against the second-instance
decision. Deadline for submission of complaints is three months
from the date when a person has become aware of the committed
violation, i.e. maximum one year from the date the violation was
committed; deadline for revision of decision is thirty days from
the date when the second-instance decision was submitted to a
person.”’ The Draft Law gives an opportunity to the Ombudsman
of BiH to initiate the proceedings of protection against
discrimination for the offence of failure to submit evidence that is
prescribed by this Draft Law.”

4.2. Right to life

Article 6 of ICCPR:

1. Every human being has the inherent right to life. This right
shall be protected by law. No one shall be arbitrarily deprived of his life.

2. In countries which have not abolished the death penalty,
sentence of death may be imposed only for the most serious crimes in
accordance with the law in force at the time of the commission of the
crime and not contrary to the provisions of the present Covenant and to
the Convention on the Prevention and Punishment of the Crime of
Genocide. This penalty can only be carried out pursuant to a final
judgement rendered by a competent court.

3. When deprivation of life constitutes the crime of genocide, it
is understood that nothing in this article shall authorize any State Party

7 Article 13 of the Proposal of the Law on Prohibition of Discrimination.
' Articles 19 and 20 of the Proposal of the Law on Prohibition of
Discrimination.
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to the present Covenant to derogate in any way from any obligation
assumed under the provisions of the Convention on the Prevention and
Punishment of the Crime of Genocide.

4. Anyone sentenced to death shall have the right to seek
pardon or commutation of the sentence. Amnesty, pardon or
commutation of the sentence of death may be granted in all cases.

5. Sentence of death shall not be imposed for crimes committed
by persons below eighteen years of age and shall not be carried out on
pregnant women.

6. Nothing in this article shall be invoked to delay or to prevent
the abolition of capital punishment by any State Party to the present
Covenant.

(Official Gazette of SFRY, No. 7/71)

Article 1 of the Second Optional Protocol to ICCPR:

1. No one within the jurisdiction of a State Party to the present
Protocol shall be executed.

2. Each State Party shall take all necessary measures to abolish
the death penalty within its jurisdiction.

Article 2 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms:

1. Everyone's right to life shall be protected by law. No one shall
be deprived of his life intentionally save in the execution of a sentence
of a court following his conviction of a crime for which this penalty is
provided by law.

2. Deprivation of life shall not be regarded as inflicted in
contravention of this article when it results from the use of force which
is no more than absolutely necessary:

a) in defence of any person from unlawful violence;

b) in order to effect a lawful arrest or to prevent escape of a person
lawfully detained;
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c) in action lawfully taken for the purpose of quelling a riot or
insurrection.

Protocol No. 6 to the European Convention for the Protection of
Human Rights and Fundamental Freedoms:

Article 1 — Abolition of the death penalty

The death penalty shall be abolished. No-one shall be
condemned to such a penalty or executed.

Article 2 - Death penalty in time of war

A State may make provision in its law for the death penalty in
respect of acts committed in time of war or of imminent threat of war;
such penalty shall be applied only in the instances laid down in the law
and in accordance with its provisions. The State shall communicate to
the Secretary General of the Council of Europe the relevant provisions
of that law.

Article 3 - Prohibition of derogations

No derogation from the provisions of this Protocol shall be
made under Article 15 of the Convention.

Protocol No. 13 to the European Convention for the Protection of
Human Rights and Fundamental Freedoms:

Article 1 - Abolition of the death penalty
The death penalty shall be abolished. No one shall be
condemned to such a penalty or executed.

Article 2 - Prohibition of derogations

No derogation from the provisions of this Protocol shall be made under

Article 15 of the Convention.

(Official Gazette of BiH, No. 6/99)
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4.2.1. General provisions

Right to life is one of the fundamental human rights which
are the legal and political precondition of realisation of all other
rights and freedoms. Without the right to life it would be
pointless to speak about respect and protection of other
individual and collective rights and freedoms. Right to life
primarily means an obligation of the state authorities to ensure
and protect the right to life and the protection of life. This is
possible only if a state respects the law that puts sanctions on
every intentional deprivation of life, be it an individual or
legitimate representative of authorities who have violated his legal
competences a’>. The European Convention particularly
emphasises that ,no one shall be deprived of his life intentionally
save in the execution of a sentence of a court following his
conviction of a crime for which this penalty is provided by law.
In earlier times, states could, therefore, under certain conditions
sign the death penalty. However, due to changes that occurred
meanwhile, most of the countries members of the Council of
Europe expressed their intention to abolish the death penalty. In
Protocol No. 6 to the European Convention on Human Rights
that was adopted in 1983, the death penalty is permitted for acts

committed in the time of war or imminent threat of war.

Thanks to the growing tendency to strengthen the
protection of the right to life, and the fact that Protocol No. 6 to
the Convention does not exclude the death penalty for acts
committed in the time of war or imminent threat of war, Protocol
No. 13 to the European Convention was adopted. It emerged on
the basis of the conviction that the “right of every individual to
life represents the fundamental value of a democratic society and
that abolition of the death penalty is an essential element of the

7 See a detailed analysis in: Lada Sadikovi¢: Human Rights, Faculty of
Criminology of the University of Sarajevo, 2006.
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protection of that right and full recognition of the inherent
dignity of all human beings.”

Deprivation of life is not in contravention to Article 2,
Point 2 of the Convention if it arises from the use of force that is
absolutely necessary “in defence of any person from unlawful
violence, done in order to effect a lawful arrest or to prevent the
escape of a person lawfully detained, and done in action lawfully
taken for the purpose of quelling a riot or insurrection.”

Euthanasia, or the so-called “mercy killing”, as it is usually
called - also gives rise to dilemmas. In this case, it is the
termination of life and it differs from the right to abortion which
is treated as the “beginning of life.” In view of Article 3 of the
Convention, i.e. prohibition of ,inhuman and degrading
treatment, euthanasia is not absolutely in contravention of
Article 2 of the Convention, i.e. the right to life. In the Case Pretty
v United Kingdom from 2002, the Court of Human Rights was of
the opinion that there is no violation of Article 2 of the European
Convention when the state refuses to commit itself not to
undertake criminal prosecution of the husband who helped the
suicide of his wife who suffered from an incurable degenerative
disease that damaged all her physical, but not intellectual
capacities. However, ,active assistance in dying” gives rise to
various abuses.

That was the reason why the member countries are more
and more faced with the problem of euthanasia conducted in
secrecy and beyond the legal framework. On the one hand, there
are opinions that people have a right to die humanely, instead of
having a mere vegetative existence, and that is used to justify the
reasons for legalisation of euthanasia, as it has already been done
in Holland and Belgium. However, on the other hand, there is no
universal standard in this regard yet so the member countries do
not take a resolute position in relation to the acceptance and
legalisation of euthanasia. Despite different initiatives and
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proposals made by individual member states (Declaration on
Euthanasia, Hubinek/Voogd from 1976), the Parliamentary
Assembly of the Council of Europe still expressly rejects every
form of legalisation of euthanasia.

Here, we need to say that the death penalty provisions of
the Constitution of Republika Srpska were not harmonised with
Protocols Nos. 6 and 13 of the European Convention although
Republika Srpska, according to the provisions of Article 2, point 2
of the Constitution Bosnia and Herzegovina was obliged to do it.
However, on 19 March 2008, the National Assembly of Republika
Srpska adopted draft amendments to the Constitution of
Republika Srpska, which, inter alia, envisage the abolition of the
death penalty.”

Criminal legislation of Bosnia and Herzegovina contains
the provisions that protect the right to life. These are primarily
the criminal offences against life and body such as murder that is
regulated by Article 163 of the Criminal Code of Brcko District
(CC BD), Article 166 of the Criminal Code of the Federation of
BiH (CC FBiH), Article 148 of the Criminal Code of Republika
Srpska (CC RS); inducing to commit suicide and assistance in
suicide as stipulated in Article 167 of the Criminal Code of Br¢ko
District, Article 180 of the Criminal Code of the Federation of
BiH and Article 153 of the Criminal Code of Republika Srpska.

Criminal legislations contain also the criminal offences
against humanity and values protected by international law
(Articles 171-203 of the Criminal Code of Bosnia and
Herzegovina), criminal offences against life and body (Articles
166-176 of the Criminal Code of the Federation of BIH; Articles
148-161 of the Criminal Code of Republika Srpska; Articles 163-
173 of the Criminal Code of Brcko District), criminal offences

7 The Dnevni List daily, 1 June 2008, pp. 22-23.
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against the general security of people and property (Article. 328 of
the Criminal Code of the Federation of BIH, Article 322 of the
Criminal Code of Brcko District); criminal offences against
security of traffic (Article 336 Criminal Code of the Federation of
BIH, Article 330 of the Criminal Code of Brcko District).

4.2.2. Arbitrary deprivation of life

The Law on Police Officers of BiH - Official Gazette of
BiH, No. 27 of 15 June 2004, in Article 8 stipulates that
»application of police competences must be adequate and
proportionate to the purpose for which they are undertaken”,
which is in accordance with the European Convention for the
Protection of Human Rights and the International Covenant on
Civil and Political Rights Article 27 of the same Law defines the
use of force by police officers ,only if it is absolutely necessary
and exclusively to the extent necessary for the attainment of a
lawful goal.” The means of force - according to Article 27 - e.g.
physical force, including martial arts, baton, means of tying,
device for forceful stopping of persons and vehicles, chemical
means, firearms, water cannons, special vehicles, special types of
weapons and explosive devices may be used only when it is
necessary for the protection of human life. The use of firearms
according to Article 29 of this Law may be applied only ,,if the
means of force that had already been applied were inefficient, or if
the use of other means of force did not to guarantee success, i.e. if
there was no other way to protection oneself, or others, from
direct death threat or the threat of serious injury, prevention of
perpetration of a criminal offence that represents a serious threat
to life and integrity, arrest of the person who represents such a
threat and resists the police bodies .”

Article 27 of the Law on Police Officers of BiH in the
Federation of BiH enumerates the conditions for the use of force
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while Article 29 regulates the use of firearms. The Law on Internal
Affairs of Republika Srpska (Official Gazette of RS, No. 48 of 24
June 2003) refers to the use of adequate and proportionate force
in Article 32, while in Article 33 it regulates the condition for the
use of firearms. In the process of preparation for the signing of
the Stabilisation and Association Agreement (SAA, signed on 16
June 2008), significant progress was made in the creation of the
police structures at state level. In this respect, further progress is
expected in the direction of modernisation of the police at state
level.

4.2.3. Protection of the life of detainees and prisoners

The laws relating to the issues of execution sanctions for
of criminal and minor offence in BiH have been harmonised (Law
on Execution of Criminal Sanctions of FBiH - Official Gazette of
FBiH, No. 44/98; Law on Execution of Criminal and Minor
Offence Sanctions of Republika Srpska - Official Gazette of RS,
No. 64 from 2001 and Amendments to this Law (Official Gazette
of RS, No. 24/05; Law on the Execution of Criminal and Minor
Offence Sanctions of Bréko District — Official Gazette of Bréko
District, No. 8/00; BiH Law on Execution of Criminal Sanctions
of Detention and Other Measures - Official Gazette of BiH,
13/05).

On all these laws there is the obligation to protect the life
and dignity of man which is in accordance with the European
Convention for the Protection of Human Rights and Freedoms.

The prohibition of the violations of Article 3 of the
European Convention, are contained in the basic provisions of all
the aforementioned laws (Article 11 in FBiH; Article 9 in RS;
Article 10 in Brcko District; Article 45 in BiH). The issue of the
protection of life is mentioned as protection of dignity and
physical and mental integrity (Article 10 of LECMOS of Brc¢ko
District - Official Gazette of Brcko District, No. 8/00).
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Medical help in all these laws is treated as obligatory and

free of charge expect in the case of intentional self.-injuries or a

specialist check-up at the request of convicted persons, where the

medical doctor of the institution in which the person serves his

sentence has not recommended it. Medical care and protection of

health is treated in the following laws:

The Law on the Execution of Criminal Sanctions of FBiH:
Articles 45- 51, and the protection of health is stipulated
in the Article 15 on separately on those serving prison
sentence, inter alia, when the state of health requires it;
Article 17 - work adapted to psycho-physical capacities;
Article 27 - postponement of the execution of a sanction
due to acute disease; in Article 34 on the obligation to
determine the state of health at a person’s admission to
detention facility; in the segment that deals with the
treatment of sentenced persons - Articles 62, 67, 68, and
75 that refer to work in prison and protection at work;
Article 98 - solitary confinement is not allowed if it
threatens the health of the prisoner; Article 99 - solitary
confinement is suspended if the medical doctor finds that
a person’s physical and mental state does not permit
further solitary confinement, while the prisoners kept in
solitary confinement are subject to daily medical checks;
Articles 167-178 refer to the execution of security
measures; Articles 179-182 deal with measures applied
when the sentenced person is at large and Articles 183-
187 deal with the obligatory medical treatment of
alcoholics and drug addicts.

The Law on the Execution of Criminal and Minor Offence
Sanctions of Republika Srpska: Article 14. - separately
dealing with those serving prison sentence, inter alia,
when the state of health requires it; Articles 28, 31, 36, 37
— special healthcare institutions; Article 46 — healthcare
service; Article 90 - supervision of the operation of a
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specialised hospital and healthcare service; Article 106 -
postponement of execution of sanction for the reasons of
health; Article 112 - determining of the state of health;
Article 144 - protection in case the detainee falls ill at
work or in relation to work; Articles 148-151 health
protection of sentenced persons; Article 188 - termination
of serving the prison sentence due to acute disease; Article
204 - nutrition of underage detainees - care for health
and psycho-physical development; Articles 217-225 -
execution of security measures; Article 298 — person in
custody - general medical check-up at admission.

The Law on the Execution of Criminal and Minor Offence
Sanctions of the Brcko District: Articles 39-52 - execution
of security measures, Articles 39-45 - obligatory
psychiatric  treatment and supervision in a medical
institution; Articles 46-49 - obligatory psychiatric
treatment of a person at large; Articles 50-52 medical
treatment of alcoholics and drug addicts;

The Law on the Execution of Criminal Sanctions of
Detention and Other Measures of BiH - Articles 60-66 -
healthcare protection; Article 92 - rights of detained
persons and those in solitary confinement; Article 127 -
admission to healthcare institutions due to psychological
problems.

The issue of the use of the means of force is treated in the

following laws:

The Law on the Execution of Criminal Sanctions of FBiH
- Article 52; Article 183 is of particular importance in view
of the protection of the life of detainees;

The Law on the Execution of Criminal and Minor Offence
Sanctions of Republika Srpska - Article 181 - 182;
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firearms; Article 183 — particularly its Point 3 in view of
the protection of life;

e The Law on the Execution of Criminal Sanctions of
Detention and Other Measures of BiH - Article 33 - use of
firearms; Article 67 - use of means of restriction of
movement.

Given that, according to the Law on the Execution of
Criminal and Minor Offence Sanctions of the Br¢ko District, the
prison sentence is carried out in the entity institutions, their
detainees are subject to the norm governing the operation of
those institutions in view of their treatment.

All other conditions in penal-correctional institutions
(accommodation, food, and clothing) must be in the function of
the protection of the health and the life of detainees.

4.2.4. Obligation of the state to protect life from the risk for
health and other life hazards

The Law on the Environmental Protection of the
Federation of BiH (Official Gazette of FBiH, No. 33 of 19 July
2003) in Article 1 states that ,,aimed at the protection of human
health and improvement of conditions of the environment for the
quality of life” it regulates: preservation, protection, restoration
and the improvement of the ecological quality and capacity of the
environment as well as of the quality of life ; measures and
conditions for managing, preserving and for rational use of
natural resources; the framework for legal measures and
institutions for the preservation, protection and improvement of
environmental protection; financing environmental activities and
for voluntary measures; responsibilities and tasks and duties of
public administration at different state levels.” Article 10 regulates
public participation and access to information concerning the
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environment handled by administrative bodies, including the
information on hazardous materials and activities in their
communities, and the opportunity to participate in decision-
making processes.” The Law on the Protection of the
Environment of Republika Srpska (Official Gazette of RS, No. 53
of 24 August 2002), in Article 1, regulates: preservation,
protection, restoration and improvement of the ecological quality
as well as quality of life by promoting the protection of human
health and the improvement of environmental conditions for the
quality of life, while in Article 10 it regulates public participation
and access to information.

Criminal legislation especially treats criminal offences
against human health, in Article 240 of the Criminal Code of the
Federation of BiH, Article 234 of the Criminal Code of the Br¢ko
District, as well as criminal offences against the environment in
articles 415-437 of the Criminal Code of Republika Srpska.

4.2.5. Abortion

“The issues relating to abortion are issues that have always
been considered as important in philosophical, sociological,
ethical and juridical human rights considerations  that have
remained controversial in our time. Thus in modern societies
there are differences in legal regulation of abortion that ranges
from absolute prohibition with the exception of abortion aimed at
the protection of life of pregnant women, to its legalisation in
specific cases, and, finally, to the broad possibility of abortion at
the request of pregnant women, to its full legalisation. Our
legislation, like most of the European legislations, belongs to
those that principally allow abortion, with limitation in certain
conditions. Thus, the contemporary positive European
legislations have found a compromise between the rights of
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women to freely decide about their progeny and criminal law

protection of future life.””*

Illegal abortion is regulated by Article 171 of the Criminal
Code of the Federation of BiH (CC FBiH) and Article 154 of the
Criminal Code of Republika Srpska (CC RS), as well as in Article
168 of the Criminal Code of the Brc¢ko District (CC BD). The CC
of the Brcko District in its Article 226 regulates the failure to
provide medical help.

Articles 171 of the Criminal Code of FBiH and 154 of the
Criminal Code of RS are based on a similar concept. Article 154
of the Criminal Code of RS, in Paragraph 2, defines that “those
who perform or start performing an abortion on a pregnant
woman without her consent, if she is less than sixteen years old
and without the consent of her parent, adoptive parent or
custodian” is considered to have performed an illegal abortion.
However, Article 171, Point 2 of the Criminal Code of FBiH does
not explicitly refer to an age that defines illegal abortion - the
difference exists in the sense that in the provision of Paragraph 2
of Article 171 of the Criminal Code of FBiH there is no explicit
reference that illegal abortion without the consent of the pregnant
woman exists also when the passive subject of abortion is less
than sixteen years old in case there is no written consent of her
parent, adoptive parent or custodian. Given that the legislator in
FBiH was not explicit in this respect, it is considered that there is
illegal abortion without the consent of the passive subject, if the
consent was given by a minor aged until 14 without the consent
of a parent, adoptive parent or custodian. Having in mind that
there are no other differences between this incrimination and that
in Article 154 of the Criminal Code of RS, the explanation

attached to this Article may fully apply to this incrimination.””

™ Commentary of the CC RS, Council of Europe 2005, p. 1502,
> Commentary of the CC FBiH, Council of Europe 2005, p. 969,
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From the point of view of human rights the issue
definitely arises whether the right to life in case of abortion
protects the life and physical integrity of the pregnant woman or
the life and physical integrity of the human foetus. The solution
to this dilemma is seen in the fact that “as the object of protection
is determined by future life, i.e. life in creation, which implies the
whole process, the living symbiosis that is manifested through the
long-term unity of human foetus and physical integrity and

health of the woman, i.e. mother.””

According to the statistics of major clinical centres in
Bosnia and Herzegovina, the number of abortions performed in
recent years is in constant decrease:

“Thus, in 1991, in the Banja Luka Clinical Centre there
were 4,500 abortions recorded, whereas last year the
number dropped to 475 intentional abortions. The similar
trend was registered in the University Clinical Centre of
Tuzla. At this clinic in 1992 there were 3,707 intentional
abortions, while last year the number was 448. At the
Gynaecological and Obstetrical Clinic of the Clinical
centre of the University of Sarajevo in 2001 there were 781
abortions and in 2007 the number was 438. In addition to
private clinics, the problem was caused by the non-
existence of written protocols and procedures for abortion

and of counselling prior and after the abortion.””

In relation to the obligations of the State of Bosnia and
Herzegovina to protect the right to life, the Initial Report on the
Implementation of the International Covenant on Civil and
Political Rights in Bosnia and Herzegovina for the period 1994-
2004, published in June 2005, especially underlines that:

7* Commentary of the CC RS, Council of Europe 2005, p. 1503.
77 The Dnevni list daily, 1 June 2008, p. 22-23.
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“...the right to life is a fundamental human right which
cannot be derogated even in the time of state of
emergency threatening the lives of the citizens of the
member country of the Covenant. The right to life implies
the protection of human rights by other persons as well as
by the state, i.e. its bodies. The right to life in relation to
other persons is protected by criminal legislation, and in
the case of the state, by its position towards the death
penalty that was abolished in Bosnia and Herzegovina. In
Bosnia and Herzegovina, the Constitution and laws
determine that nobody can be arbitrarily deprived of life.
The Constitution of Bosnia and Herzegovina in Article 2,
Point a, emphasises that all persons in the territory of
Bosnia and Herzegovina enjoy human rights of which the
right to live is ranked first. The legislation of Bosnia and
Herzegovina and its entities explicitly prohibit war
propaganda and incitement to violence. The State
undertakes special measures for the prevention of cases of
deprivation of life, just like it prevents the cases of
deprivation of life committed by the state authorities. Due
to this fact, the valid laws strictly control and limit the
circumstances in which an individual may be deprived of
life.”

In view of the aforementioned one can conclude that,
observed during this period, the State of Bosnia and Herzegovina
has consistently fulfilled its obligation to protect the right to life.
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4.3. Prohibition of torture, inhuman or degrading
treatment or punishment

Article 7 of ICCPR:

No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment. In particular, no one shall be
subjected without his free consent to medical or scientific
experimentation.

(Official Gazette of SFRY, No. 7/71)

Article 3 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms:

No one shall be subjected to torture or to inhuman or
degrading treatment or punishment.

(Official Gazette of BiH, No. 6/99)

4.3.1. Introduction

In addition to the European Convention, prohibition of
torture is established in numerous international agreements that
are also binding for BiH, e.g.: the UN Universal Declaration on
the Rights of Man, Geneva Conventions from 1949, UN
International Covenant on Civil and Political Rights from 1966
(hereinafter: ICCPR, UN Convention against Torture and Other
Inhuman or Degrading Treatment or Punishment from 1984
(hereinafter: UN Convention against Torture), European
Convention on the Prevention of Torture and Inhuman or
Degrading Treatment and Punishment (hereinafter: European
Convention against Torture). We should add that, according to

108



Human Rights in Bosnia and Herzegovina 2008

the jurisprudence of international courts, the prohibition of
torture is considered to be ius cogens.”

For a behaviour to fall under the scope of Article 3 of the
European Convention on Human Rights and Fundamental
Freedoms (ECHR) there needs to be a certain minimum degree of
cruelty (de minimis rule), whereby the assessment of this
minimum degree of cruelty is relative and assessed for each
individual case.”

There is no single definition of torture, however, from the
texts of different conventions as well as judicial practice one may
point at three basic elements - infliction of serious physical or
psychological pain or suffering, whereby the pain or suffering is
caused intentionally and consciously and with a particular goal
(e.g. to get information, to punish, to intimidate). The position of
the European Court is that the difference between torture and
other forms of abuse is based on the intensity of inflicted pain.
Therefore, treatment that does not have a sufficient degree of
intensity or a goal to be qualified as torture is qualified as
inhuman or degrading treatment.

Article 3 of ECHR is given in absolute terms and, in that
respect, there is no room for its limitations or derogation under
the exceptional circumstances envisaged by Article 15). The same
position is taken by other international documents and by the UN
Convention against Torture, according to which there are no
exceptional circumstances that could justify torture, even the state
of war, imminent threat of war or any other type of emergency.
Likewise, an order issued by a superior official or institutions can
not be used as a justification for torture.

7 See, e.g. the Judgement of the International Criminal Court for the Former
Yugoslavia (ICTY) in the case Prosecutor v. Furundzija of 10 December 1998.
7 Different factors are taken into consideration, such as duration, physical and
psychological consequences, subjective circumstances of victim (e.g., gender,
age, the state of health), the method of perpetration, etc.
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4.3.2. Prohibition of torture in criminal legislation

The states signatories of the UN Convention against
Torture have committed themselves to treat all acts of torture, as
well as attempts to commit torture and every form of complicity
in the committing of torture as criminal offences for which
adequate sanctions will be established. Furthermore, every state
party to the UN Convention against Torture, BiH included®,
must guarantee in its legal system the right of compensation and
fair and adequate damages to victims of torture. In case of death
of a victim of torture, the right of compensation is granted to
his/her heirs. For the implementation of this Convention the UN
established is Committee against Torture whose competence in
relation to accession and consideration of inter-state and
individual complaints was recognised by Bosnia and
Herzegovina.

The Criminal Code of BiH includes the provisions on
several criminal offences sanctioning prohibited treatment
defined in Article 3 of ECHR. Thus, in Article 190 of the Criminal
Code of BiH torture and other forms of cruel, inhuman and
degrading treatment is prescribed as a criminal offence. Pursuant
to Article 1 of the UN Convention against Torture, an official or
any other persons acting on the basis of official authority, explicit
order or approval of another official can be considered as a
perpetrator of this offence. Furthermore, the Criminal Code of
BiH incriminates also those acts of abuse that are committed by
private individuals, e.g.: genocide (Article 171), crimes against
humanity (Article 172)*', war crimes against wounded or diseased

8 SFRY ratified this Convention in 1991 (Official Gazette of SFRY-
International Agreements, No. 9/91), and BiH became its party on the basis of
succession (Official Gazette of RBiH, No. 25/93).

 In CC BiH torture is referred to as one of forms of crime against humanity,
following the model of the Statute of permanent International Criminal Court.
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persons (Article 174), war crimes against POWs (Article 175),
human trafficking (Article 186) etc.

In the criminal codes of entities and the Br¢ko District
many acts related to torture are also prescribed as defined in
Article 3 of ECHR, i.e. those relating to the object that has the
protection of the integrity of person and his/her human dignity:
maltreatment in the discharge of duty (Article 182 of the
Criminal Code of FBiH (CC FBiH), Article 168 of the Criminal
Code of RS (CC RS)¥, Article 179 of the Criminal Code of Br¢ko
District (CC BD)), extraction of statements under duress (Article
181 CC FBiH, Article 358 CC RS, Article 178 CC Brcko District)
incitement of national, racial or religious hatred or discord
(Article 163 of CC FBiH, Article 390 of CC RS, Article 160 of CC
Brcko District), infliction of serious bodily injuries (Article 172 of
CC FBiH, Article 156 of CC RS, Article 169 of CC Brcko District),
infliction of light bodily injuries (Article 173 of CC FBiH, Article
155 of CC RS¥, Article 170 of CC Br&ko District), violent
behaviour (Article 162 of CC FBiH, Article 385 of CC RS, Article
356 of CC Brcko District) etc.

The greatest problem in this segment lies with the partial
discrepancy between positive criminal legislation applied in BiH
that ultimately leads to the unequal protection of citizens
exercising their human rights. An example of these discrepancies
is the criminal act of maltreatment in the discharge of duty that is
prescribed in the criminal codes of FBiH and the Brcko District.
The offence that is complementary to torture in the Criminal
Code of RS extends the responsibility for torture defined in the
previous two laws to any person, not only official persons and
emphasises offences perpetrated against a minor as separate
qualified form of offences. At the same time, prescribed sanctions

% In CC RS the corresponding offence is called “ill-treatment”
% In CC RS the corresponding offence is called “bodily injury”,
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are not the same. Thus, if one could commend the intention of
the legislator in Republika Srpska to sanction every person who
perpetrates torture and to sanction particularly those who
commit torture against a minor, on the other hand, one cannot
but notice that the sanction prescribed for that offence seems to
be inadequate - a fine or up to a one year prison sentence — while
in the criminal codes of FBiH and the Brc¢ko District it is a 3
months to five years prison sentence. We need to mention here
that these differences among prescribed sanctions are more
evident than the incongruities between these complementary
provisions in the criminal legislation in and that those differences
vary in scope. Finally, it still seems that sanctions do share one
feature - none of them seems adequate given the gravity of
offences of torture, inhuman or degrading treatment or
punishment while the international law sanctions these
exceptionally strictly. Also, amendments to the criminal codes of
entities and the Br¢ko District aimed at the introduction of
torture and other forms of cruel, inhuman and degrading
treatment as a special criminal offence in these laws would be
desirable.

4.3.3. Article 3 in the context of criminal procedure and
deprivation of liberty

The behaviour of a victim can in no way justify torture.
This prohibition is, according to ECHR, absolute in any, even the
gravest circumstances. It is applicable equally on treatment of
persons who are for whatever reason deprived of liberty,
particularly persons deprived of liberty for health reasons and
minors. Thus a person should not be exposed to torture during
questioning and informative interviews, nor can the evidence
obtained in this manner be used in court. Furthermore, states are
not permitted to apply sanctions that are aimed at intimidation or
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those sanctions whose punishment, method and conditions of
custody/detention are in contravention to Article 3.

National criminal procedure codes and relevant laws on
the enforcement of sanctions and other measures as well as laws
that regulate the competences and operation of police officers
contain provisions that protect human integrity and dignity.

Criminal legislation was changed in 2003 and
subsequently amended several times with the purpose of a greater
and more comprehensive harmonisation with international
standards and principles. The inquisitory procedure was
transformed into a mixed accusatory and inquisitory procedure
and consequently investigative actions have been transferred to
the prosecution service. Significant changes were introduced in
terms of deprivation of liberty, decisions for and duration of
detention etc, all aimed at the improvement of guarantees for
persons deprived of liberty so that the whole system is now much
closer to international practice.

The extraction of an admission of guilt or other
statements under duress from suspect/accused, or any person
participating in the procedure is prohibited. Furthermore, the
principle of legality of evidence envisages that courts cannot make
their decisions on evidence collected by breaches of human rights
and freedoms guaranteed by the Constitution and international
documents that are mandatory in BiH.* Thus, the application of
medical interventions or administering medicines that could
influence the will of suspects/accused or witness when giving
statements is prohibited. A physical check-up of suspects/
accused and other persons is allowed without their consent if it is
necessary for establishment of facts relevant for a criminal
procedure if such actions do not damage the health of persons in

% The principle of legality of evidence is prescribed in Article 10 of CPC BiH,
Article 11 of CPC BiH, Article 10 of CPC RS, and Art 10 of CPC BD.
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question (Article 109 of CPC BiH, Article 173 of CPC FBiH,
Article 123 of CPC RS, Article 109 of CPC BD). Such a solution is
not of concern in view of Article 3 of ECHR since such a check-
up per se does not amount to the lowest degree of the prohibited
maltreatment, if there is judicial control during such actions (the
check-up of a person without his/her consent is ordered by court
and only in exceptional cases, when there is a danger of delay, it
can be ordered by the prosecutor). Evidence collected otherwise
cannot serve as a basis for judicial decisions.

Criminal procedure codes in BiH contain special
provisions relating to the detention and treatment of detainees.*
Detention is carried out in a such a way that it does not insult the
detainees and their dignity, while his/her rights and freedoms can
be violated only to the extent that it realises the purpose for which
his/her detention is given. A detainee is entitled to receive visitors
of his/her choosing, and those who are foreign nationals are
entitled to receive visits of his/her diplomatic/consular
representatives or representatives of the state that protects his/her
interests. In exceptional circumstances, these rights may be
limited or denied, by written court decision, if a visit would be
detrimental to the course of a criminal procedure. There are
guarantees of a detainee’s freedom to contact their defence
attorneys as well as to have confidential correspondence with
other persons, except when courts prohibit it in writing. This
prohibition cannot relate to appeals, complaints and requests.
The provisions of the Criminal Procedure Code also contain basic
rules of conditions of accommodation of detainees. It must be in
adequate premises, detainees in detention must be separated from
sentenced ones; they cannot be put together with detainees of
another sex nor with the persons who may act detrimentally
towards either the detainees or the course of criminal procedure.

8 Articles 140-147 of CPC BiH, Articles 154-161 of CPC FBiH, Articles 197-
204 of CPC RS, and Articles 140-147 of CPC BD.
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Judges may visit detainees at any time, talk to them and receive
complaints from them. We need to mention that this supervision
does not represent regular supervision of the conditions of
detention and treatment of detainees that are required by
international standards. Regular supervision is regulated by
relevant laws on the execution of criminal sanctions and measures
of detention, and is conducted by official persons with special
competences — inspectors of competent ministries of justice, who
have to prepare reports upon supervision. Legal provisions on the
execution of criminal sanctions and measures of detention as well
as other by-laws passed to ensure their implementation (e.g.
house rules etc.) also contain the prohibition of any kind of
maltreatment that is unjustified and disproportionate to the needs
of execution of sanction, i.e. a measure of detention so that they
guarantee respect for and the dignity of detainees.

However, in the context of Article 3, there are reasons for
concern regarding the situation in the system of the execution of
criminal sanctions and other measures of deprivation of liberty in
BiH. Namely, in Bosnia and Herzegovina, there are four
incoherent systems of execution of criminal sanctions,® with
different legal arrangements. None of them functions as a whole
that would meet internationally recognised standards in terms of
the protection of human rights of persons deprived of liberty.
First of all, there are no special correctional institutions for

% Execution of criminal sanctions at the level of BiH is regulated by the Law of
Bosnia and Herzegovina on Execution of Criminal Sanctions and Other
Measures (Official Gazette of BiH , No. 13/05), in FBiH, by the Law of on
Execution of Criminal Sanctions in FBiH (Official Gazette of FBiH , No. 44/98
and 42/99), in RS, by the Law of on Execution of Criminal Sanctions in RS
(Official Gazette of RS , No. 64/01), Law on Amendments to the Law of on
Execution of Criminal and Minor Offence Sanctions of RS Official Gazette of
RS , No. 68/07), and Br¢ko District BiH, by the Law of on Execution of
Criminal Sanctions in Bréko District BiH (Official Gazette of Brc¢ko District
BiH, Nos. 8/00 and 1/01).
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women or those that would provide adequate accommodation to
the particularly vulnerable groups like minors, the mentally
disturbed, addicts, the disabled, elderly and weak persons, etc.

The execution of a prison sentence and measures of
detention decided by the Court of BiH are regulated by the Law
on Execution of Criminal Sanctions, Detention and other
Measures of Bosnia and Herzegovina. The Ministry of Justice of
BiH adopted all relevant by-laws for the enforcement of this Law
in line with the European standards and rules and other
international documents on the rights of detained/sentenced
persons as well as the recommendations of the Council of
Europe’s’ European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (CPT).

Only the measure of detention decided by this Court is
served in the detention Unit of the Court of Bosnia and
Herzegovina. According to various international and national
experts, this detention Unit meets high European standards of
treatment of detainees. However, due to insufficient capacities, a
number of detainees are placed on the entity correctional
institutions. On the other hand, there is no special institution at
the state level for the execution of a prison sentence so it is carried
out in the entity institutions. Construction of a state level institute
is now planned and some preparatory actions have been
undertaken however, sufficient funds have not been provided yet
to start the construction.

Similar is the situation in the Brcko District that has a
facility for detainees to be placed there on order of the courts of
the Brcko District, yet there is no penal-correctional institution
for the execution of prison sentences so that those are also carried
out in the entity institutions.

Additionally, almost all available capacities in the existing
institutions in BiH are filled while these institutions are faced
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with the problems of over crowdedness, insufficient professional
staff, poor equipment, material and hygienic conditions etc.

In view of the aforementioned, the State of BiH should
urgently take action aimed at the improvement of material and
hygienic conditions in these institutions so that it can achieve
international standards in this domain. One needs to have in
mind in particular the specific needs of minor detainees since
there are no adequate institutions for them-

As for persons with mental disorders, this category is
excluded from the criminal legislation and their treatment is
assigned to specialised institutions and social care services and
regulated by special laws. The text of the Law on the Protection of
Persons with Mental Disorders®” guarantees these persons the
rights that are based on European standards and principles; thus,
their right to protection and improvement of health, dignity and
protection against any form of maltreatment or degrading
treatment etc are ensured. The situation is, however, alarming
despite the legislation in both entities, due to the lack of adequate
institutions and accommodation conditions. Fragmentation of
the state structure contributes to this state of affairs. Thus, in
order to improve the situation and create adequate conditions, as
early as in 2006, a Memorandum of Understanding on Legal
Assistance and Official Cooperation in the Area of the Execution
of Security Measures of Mandatory Psychiatric Treatment in
Criminal Procedure was signed between BiH, Republika Srpska,
the Federation of Bosnia and Herzegovina and the Brcko
District.*® This Memorandum regulates that all the measures of
mandatory psychiatric treatment pronounced by any of the courts

% The law on the protection of persons with mental difficulties implies under
the term “mental difficulties” persons with mental diseases, mental disorders,
insufficiently mentally developed persons, alcohol or drug addicts, or persons
with mental problems.

% Official Gazette of BiH, No. 44/06.
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in Bosnia and Herzegovina will be executed in the Psychiatric
Hospital Sokolac that is currently the only specialised institution
of the sort in BiH. By mid-2006, the Council of Ministers of BiH
decided to endorse the Memorandum and to adopt a special
measure to provide the funding for reconstruction and
rehabilitation of the Sokolac Hospital. This has not been carried
out, however, the issue of the status of the future institution was
raised, or else, who is to be its founder. Therefore, in order to
overcome this situation that is in direct contravention to
international standards and universally accepted norms, there
should be special effort of all levels of authorities, legislative,
judicial and executive since it is the respect and application of
generally accepted standards and norms that is essential for the
level of respect of human rights, including those contained in
Article 3 of ECHR.

The absolute prohibition of torture referred to in Article 3
of ECHR has also an exterritorial character, i.e. member states are
not relieved of responsibility to provide the protection of persons
against torture even if it is committed by individuals who are not
in their jurisdiction and responsibility. In other words, a state is
not allowed to extradite a person to another state if he/she may be
exposed to ill-treatment (the right of non-refoulement). * This

% This rule was confirmed several times before the European Court of Human
Rights. Most of the cases before this court related to this prohibition relating to
the cases of extradition and deportation to other state in which, as applicant
claimed, they might be exposed to torture, inhuman or degrading treatment. In
these cases, the Court took the position that nothing releases the state signatory
of the Convention from violation of Article 3 if the individual in question
would be exposed in that other state to real risk of torture, and it established
the principle that the state must make an independent assessment of the
situation to which the individual would be exposed. See e.g. the Judgement of
the European Court in the case Jabari v. Turkey taken in 2000.

118



Human Rights in Bosnia and Herzegovina 2008

prohibition stems from ICCPR,” and is explicitly envisaged in
Article 3 of the UN Convention against Torture.”” A similar
provision is contained in Article 33 of the UN Convention on the
Status of Refugees.

States are obliged to take this rule into account when
concluding multilateral and bilateral agreements that relate to
suspected, indicted and sentenced persons. If there are no
international agreements, or if they do not regulate certain issues,
the procedure of extradition is executed pursuant to the
provisions of CPC BiH (Article 414), since these issues are the
sole jurisdiction of the state. In this respect, CPC BiH envisages,
as one of the requirements,

that the extradition of an alien has not been requested for
the following purposes: criminal prosecution or punishment
on the grounds of his race, sex, national or ethnic origin,
religious belief or political views and that his extradition
has not been requested on the grounds of a criminal offense
that carries a death sentence under the legislation of the
country which has requested the extradition unless the state
which has requested the extradition has granted a
guarantee that no death sentence shall be pronounced or
executed.

However, CPC BiH does not contain in its provisions the
prohibition of extradition of foreign nationals if there are serious
reasons to believe that he/she will be exposed to torture or other
degrading treatment in the state to which he/she is extradited.

* The Committee for Human Rights of the United Nations emphasises this
obligation in its General Comment No. 20 (44).

' UN Convention against Torture envisages this obligation only if there is a
threat that person will be subjected to torture, but not the more lenient forms
of ill-treatment.
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Deportation, as a special measure of extradition of a
foreign national is prescribed by the Law on Residence and
Movement of Foreigners and Asylum.” According to this Law, a
foreigner can be given the order to leave the country and a
prohibition from re-entering it in the period that cannot be
shorter than one year or longer than ten years. The Ministry of
Security of BiH is competent to issue the extradition order, and it
issues it ex officio at the proposal of a court, other organisational
unit of the Ministry of Security of BiH or entity ministries of the
interior and the Police of the Br¢ko District. In the criminal codes
in Bosnia and Herzegovina extradition is not a special security
measure that could be pronounced in criminal procedure. As
such, it will most probably be included in the amendments to
CPC BiH by CCIAT (Criminal Code Implementation Assessment
Team).

4.3.4. Police measures of extraction of statement and
evidence under duress

The rules of conduct of members of police forces, who are
most often referred to as perpetrators of torture, are contained in
the criminal procedure codes and relevant internal affairs laws
and rulebooks. In addition to differences in the organisation and
regulations, each of them contains rules on police ethics and
manner of performing police tasks that are based on international
and European standards. Also, the current police reform and
transfer of certain competences to the state level are expected to
improve the situation in this domain.

According to the new criminal legislation, the longest
period of police custody is 48 hours. A person deprived of liberty

°2 Official Gazette of BiH, No. 29/03, Article 56.
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by the police on the basis of suspicion that he/she had committed
a criminal offence must be brought before the prosecutor within
24 hours and the prosecutor either submits, within the next 24
hours, a request to the preliminary procedure judge to order
detention ort issue an order for his/her release. Furthermore,
mandatory detention that had existed in the previous criminal
law for some types of offences has been abolished. The maximum
detention during investigation, during the trial as well as after the
pronouncement of the first instance judgement is also regulated.

Police officers must act within the limits of the
Constitution, laws and other regulations applied in BiH. They are
obliged to act impartially and lawfully, led by public interest to
serve and assist the public, promoting the development and
maintenance of democratic practice in line with the protection of
human rights and fundamental freedoms. Application of police
competences must be adequate and proportionate to their
purpose and applied by using the means that enable them to
achieve the legitimate goals with minimum detrimental
consequences and in the shortest possible time.”” The use of force
is possible only when it is absolutely necessary and solely to the
extent necessary for the achievement of legitimate goals, i.e. when
it is necessary for the protection of human life, protection against
assault, suppression of resistance or prevention of escape. Police
officers must immediately make a report on the need to use
coercive measures upon which its legality and adequacy is
decided by the internal control unit. The duty of a police officer is
to reject the unlawful orders of his/her superiors. Such an order
and its rejection have to be are reported to the manager of the
police department, i.e. internal control unit if the order is
repeated.

 See, e.g. Article 8 of the Law on Police Officers of BiH (Official Gazette of
BiH, No. 27/04).
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4.3.5. Article 3 of ECHR in the cases of missing persons

For almost two decades the problem of missing persons
has been one of the most important problems facing BiH. Long
time ago, the UN Human Rights Commission identified the
fundamental human rights of persons gone missing due to the use
of violence and by forceful measures prohibited by United
Nations’ Universal Declaration on Human Rights and other
international human rights documents. These rights include the
following: the right to freedom and security of person, the right to
humane conditions of custody and to the freedom from torture,
inhuman or degrading treatment or punishment, and the right to
life. Despite this, the explicit regulation in this domain was
adopted as late as in 1992, when UN Declaration on the
Protection of All Persons from Forceful Disappearance that
incorporated all the then relevant principles, were adopted, so
that forceful disappearance was characterised as violation of the
right to freedom and security of person, while disappearance was
considered as torture or other prohibited treatment and,
consequently, as violation or serious threat for life. Subsequently,
forceful disappearance was defined as one of the forms of crime
against humanity in the Statute of the International Criminal
Court. This positive example was followed by recently adopted
criminal legislation in BiH.

The practice of bodies tasked with the protection of
human rights rightfully requires that, in addition to the missing
persons themselves, members of their families are to be
considered as victims of violation of human rights in this context,
whereby it is primarily related to the violation of their right not to
be subjected to inhuman treatment and their right to private and
family life. Not knowing about the destiny of their beloved ones,
families of missing persons live in an agony of uncertainty years
after the end of conflict. This uncertainty disables them from
getting over the past events in order to continue with their own
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lives, which most often causes different psychological, economic,
social and legal problems. This is the view taken by the European
Human Rights Court.” This Court has repeatedly established that
fear and utmost distress caused by not knowing about the destiny
of one’s beloved ones fits into the concept of inhuman or
degrading treatment prohibited by Article 3 of ECHR.” The
violation of Article 3 that was most frequently identified in these
cases was the violation caused by the failure of authorities to
determine, in a timely and adequate manner, the destiny of
missing persons or to provide information to their families.

Following numerous misunderstandings and
disagreements, the absence of cooperation, as well as years of
attempts to face the issue of thousands of missing persons during
the war in BiH, a state-level Law on Missing Persons™ was finally
adopted by the end of 2004. This Law envisages the establishment
of the Missing Persons Institute of BiH, as the state agency, the
establishment of the Fund for Assistance to Missing Persons’
Families, as well as a central database whose establishment, due to
the lack of will and cooperation shown by the authorities took
years to materialise.

Due to these developments, families of the missing
persons submitted appellations to the Constitutional Court of
BiH, which, following the practice and interpretation of the
European Human Rights Court related to the prohibition of

** In the context of Article 5, the jurisprudence of the European Human Rights
Court mainly adjudicated the cases of disappearance of persons who were last
seen while in detention or under control of official authorities, including
military and security authorities. On the other hand, the Court’s opinion is that
violent or forceful disappearance of persons also violates the rights of relatives
and, consequently, the Court has adjudicated such cases in conjunction with
Article 3.

% See, e.g. the Judgment of the European Human Rights Court in the Kurt v.
Turkey Case, adjudicated in 1998.

% Official Gazette of BiH, No. 50/04.
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torture of members of families of missing persons, adopted a
Decision” in 2005, whereby it concluded that there is no efficient
specialised institution , at the level of BiH, tasked with impartial
investigations of cases of persons who had gone missing during
the recent war. The Court also concluded that the suffering
imposed on the applicants (family members of missing persons),
due to denial of information on the destiny of their family
members who had gone missing during the war, represents a clear
case of inhuman treatment and pronounced that the Council of
Ministers of BiH, the Government of FBiH and the Government
of RS were responsible for this violation. However, even today,
four years after the adoption of this Law, the institutions
envisaged by that Law have not become fully operational, nor is
the Decision of the Constitutional Court of BiH or, for that
matter, the Recommendations of the UN Committee against
Torture, which are complimentary to the Court Decision, fully
implemented and, consequently, the issue of the missing persons
and their families has not been fully solved.

The fact that there is an ongoing search for about 13,000
missing persons in BiH undoubtedly imposes an obligation to
resolve the issue urgently, whereby the responsibility for action to
that effect fully lies on the competent state authorities, given that
all the preconditions and an adequate legal framework have
already been put in place.

7 Decision of the Constitutional Court of BiH in the of Munib Hadz et al.
Case, No. AP 129/04, of 27 May 2005.

124



Human Rights in Bosnia and Herzegovina 2008

4.4. Prohibition of slavery and compulsory labour

Article 8 of ICCPR:

1. No one will be held in slavery; slavery and the slave-trade in
all their forms will be prohibited.

2. No one will be held in servitude.

3. (a) No one will be required to perform forced or compulsory
labour;

(b) Paragraph 3 (a) will not be held to preclude, in countries
where imprisonment with hard labour may be imposed as a
punishment for a crime, the performance of hard labour in
pursuance of a sentence to such punishment by a competent
court;

(c) For the purpose of this paragraph the term "forced or
compulsory labour" will not include:

(i) Any work or service, not referred to in subparagraph (b),
normally required of a person who is under detention in
consequence of a lawful order of a court, or of a person during
conditional release from such detention;

(ii) Any service of a military character and, in countries where
conscientious objection is recognized, any national service
required by law of conscientious objectors;

(iii) Any service exacted in cases of emergency or calamity
threatening the life or well-being of the community;

(iv) Any work or service which forms part of normal civil
obligations.

(Official Gazette of SFRY, No. 7/71)

Article 4 of ECHR:

1.

No one will be held in slavery or servitude.
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2. No one will be required to perform forced or compulsory
labour.

3. For the purpose of this article the term "forced or compulsory
labour” will not include:

a. Any work required to be done in the ordinary course of
detention imposed according to the provisions of Article 5 of
this Convention or during conditional release from such
detention;

b. Any service of a military character or, in case of
conscientious objectors in countries where they are recognised,
service exacted instead of compulsory military service;

c. Any service exacted in case of an emergency or calamity
threatening the life or well-being of the community;

d. Any work or service which forms a part of normal civic
obligations.

Article 1 of the Protocol No. 4 to ECHR:

No one will be deprived of his liberty merely on the ground of
inability to fulfil a contractual obligation.

(Official Gazette of BiH, No. 6/99)

4.4.1. General considerations

Bosnia and Herzegovina is the signatory of numerous
international documents on the prohibition of slavery and
compulsory labour,” which oblige its authorities to protect those

% Universal Declaration on Human Rights, International Covenant on
Economic, Social and Cultural Rights, International Covenant on Civil and
Political Rights, Convention on Elimination of All Forms of Discrimination
against Women, Convention against Torture and Other Types of Cruel,
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rights by combating and punishing all forms of slavery, the status
similar to slavery as well as the transportation of persons in the
status of slavery, human trafficking and compulsory labour.

One of the most relevant international documents signed
and ratified by Bosnia and Herzegovina in the recent period is the
UN Convention against Organised Transnational Crime and the
UN Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children (the so-called Palermo

Protocol), as well as the Protocol against Smuggling of Migrants
by Land, Sea and Air.”

In addition to the aforementioned, BiH has signed and
ratified, as the member of International Labour Organisation
(ILO), the following relevant conventions: the Convention No. 29

100

on Prohibition of Forced Labour'™, the Convention No. 97 on

Migration for Employment'”, the Convention No. 105 on
Abolition of Forced Labour'®” and the Convention No. 143 on

Migrant Workers (supplementary provisions)'®.

4.4.2. Human trafficking and smuggling

4.4.2.1 Human trafficking — Palermo Protocol in Article 3
defines human trafficking as “the recruitment, transportation,
transfer, harbouring or receipt of persons, by means of the threat or

Inhuman and Degrading Treatment or Punishment, International Convention
on the Protection of the Rights of All Migrant Workers and Members of Their
Families, Convention Relating to the Status of Stateless Persons, Convention of
1951 and Protocol of 1967 that relate to the status of refugees.

* Official Gazette of BiH, No. 3/02.

100 Ratified on 2 June 1993.

101 Ratified on 2 June 1993.

12 Ratified on 15 November 2000.

103 Ratified on 2 June 1993.
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use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability or
of the giving or receiving of payments or benefits to achieve the
consent of a person having control over another person, for the
purpose of exploitation. Exploitation will include, at a minimum,
the exploitation of the prostitution of others or other forms of
sexual exploitation, forced labour or services, slavery or practices
similar to slavery, servitude or the removal of organs.” In its
defining the criminal offence of human trafficking, the Criminal
Code of BiH'™ is led by the definition of human trafficking
provided by Palermo Protocol. For perpetrators of this criminal
offence, the Criminal Code of BiH prescribes sanctions ranging
between one and ten years of imprisonment (Article 186). This
Code is fully aligned with Article 3 of Palermo Protocol,
particularly in view of the fact that human trafficking is
considered as criminal offence irrespective of whether the victim
has accepted to be exploited or not (Article 186, Paragraph 4).
Thus, the sanctioning of perpetrators and the protection of
victims are secured.

The legal minimum of sanction prescribed for human
trafficking involving minors as victims is five years of
imprisonment (Article 186, Paragraph 2), while, at the same
time, the Code prescribes one to ten years of imprisonment for
international recruitment of minors for prostitution (Article 187,
Paragraph 3).

Slavery and transportation of persons in the status of
slaves is regulated in Article 185 of the Code. For perpetrators of
this criminal offence the Code prescribes between one and ten
years of imprisonment, similarly as in the case of criminal offence
of human trafficking (Article 185, Paragraph 1). At the same time,

104 Official Gazette of BiH Nos. 3/03, 32/03, 37/03, 54/04, 61/04 30/05, 53/06,
55/06 and 32/07.
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in Paragraph 2 of the same Article, in addition to slavery, the
legislator also establishes the criminal offences of purchase or sale
(as well as soliciting in these acts) of minors with the purpose of
adoption, organ transplantation, labour exploitation with the
minimum prescribed sentence of five years of imprisonment.

In 2003, the criminal legislation in the entities of BiH was
harmonised with the Criminal Code of BiH. Despite these efforts,
there are still deviations in the entity legislation from the
aforementioned definition of human trafficking. The Criminal
Code of RS'” has reduced this criminal offence only to offences
perpetrated for procuring prostitution (Article 198), while the
Criminal Code of FBiH'” refers only to those who procure or
induce females to prostitution (Article 210), as criminal offence
that can be linked with human trafficking. Thus, the criminal
codes of the entities of BiH do not provide for adequate
sanctioning of this offence, nor are they fully harmonised with the
Criminal Code of BiH, and, consequently, with international
standards in this domain.

In May 2008, the Council of Ministers of BiH adopted a
new National Action Plan for 2008 - 2012 aimed at improvement
of criminal prosecution of perpetrators of human trafficking and
ensuring higher degree of protection of victims of this crime. The
Action Plan cites two goals of harmonisation of domestic
legislation with international conventions applied in this area,
and, at the same time, harmonisation of legislation within BiH

(i.e. between the state, entity and cantonal laws).'”

1% Official Gazette of RS No. 49/03, 108/04, 37/06 and 70/06.

1% Official Gazette of FBiH, Nos. 36/03, 37/03, 21/04, 69/04 and 18/05.

7 The Council of Ministers of BiH, National Action Plan 2008-2012
(http://www.anti-trafficking.gov.ba/fajlovi/DAP_2008-2012_loc.doc-106.doc -
accessed on 27 August 2008)
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4.4.2.2. Trafficking in human organs — As it was previously
mentioned, the Criminal Code of BiH, in its provisions related to
human trafficking, refers to the criminal offence of human
trafficking indented for taking organs or parts of body (Article
186, Paragraph 1). BiH also has the Law on Conditions for Taking
and Transplanting Parts of Human Body, inherited from the
former SFRY.

4.4.2.3. Smuggling of persons — Smuggling of persons is
defined as a criminal offence in the Criminal Code of BiH. The
Code stipulates that whoever, for financial or material benefit,
engages in illegal transport of other persons across the state
border, or whoever enables another person to cross the border
illicitly, will be punished by imprisonment for a term between six
months and five years (Article 189, Paragraph 1). Paragraph 2 of
this Article prescribes fine or the imprisonment of up to three
years for those who, for financial or material benefit, enables
other persons to stay illegally in the country. Paragraph 3 of this
Article prescribes the imprisonment of one to eight years for
those perpetrators who, while enabling illegal border crossing,
expose the life and safety of these persons to risk and who treat
them in an inhuman and degrading manner. The legislator has
thus harmonised the provisions of this law with the standards
defined in the Protocol against Smuggling of Migrants by Land,
Sea and Air (Article 6), and introduced adequate protection of
rights of smuggled persons.

However, despite the observance of certain provisions of
this Protocol, the legislation failed to harmonise provisions of
national legislation in relation to Article 5 of the Protocol that
guaranties that migrants will not be criminally prosecuted if they
are victims of smuggling of persons, i.e. there is no such provision
in the Code that provides migrants with this guarantee.
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4.4.3. Protection and compensation of victims

4.4.3.1. Protection of victims — The Criminal Procedure
Code of BiH'® and the Law on Protection of Witnesses under
Threat and Vulnerable Witnesses'” both contain the provisions
that secure a certain degree of protection of witnesses, including
those who are victims of human trafficking. The latter law
prescribe that, at the main trial, witnesses under threat and
vulnerable witnesses will be heard within the shortest possible
time (Article 7).

The Law on the Program of Protection of Witnesses in
BiH'" provides to witnesses, in this specific case the victims of
human trafficking, not only the protection during the criminal
proceedings, but also after the completion of proceedings, if it
transpires that the person who had taken the witness stand is
threatened because of that. (Article 2, Paragraph 2)

4.4.3.2. Confiscation of Proceeds Gained by Crime and
Compensation of Victims — BiH has not signed yet the Council of
Europe’s Convention on Money Laundering, Search, Seizure and
Confiscation of Proceeds from Crime and on the Financing of
Terrorism.'"!

In BiH, victims of human trafficking are entitled to
compensation of damages which can be realised by initiating civil

1% Official Gazette of BiH, Nos. 03/03, 32/03, 36/03, 26/04, 63/04, 13/05, 48/05,
46/06, 76/06, 29/07, 32/07, 53/07, 76/07, 15/08 and 58/08.

19 Official Gazette of BiH, Nos. 21/03, 61/04 and 55/05.

"9 Official Gazette of BiH, No. 29/04.

" See:
http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=198&CM=8
&DF=20/07/2005&CL=ENG.
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procedure against perpetrators, as it is regulated in the Codes of
Civil Procedure of FBiH'"?, RS and Bré&ko District''*.

4.4.4. Forced labour

The Constitution of BiH does not refer explicitly to the
prohibition of forced labour. However, BiH is the signatory of
international documents that regulate the issue of forced labour
(especially the European Convention on Human Rights and
Fundamental Freedoms, the ILO Conventions Nos. 29'" and.
105'"°), so that it is obliged to protect persons against forced
labour. At the same time, entity constitutions refer specifically to
the protection of these rights, so that, in Article 39 of the
Constitution of Republika Srpska, forced labour is explicitly
prohibited, while the Constitution of FBiH refers only in general
terms to the protection of internationally recognised human
rights without explicit mentioning the prohibition of forced
labour.

The criminal legislation in BiH partly regulates the issue
of forced labour in the context of execution of criminal sanctions.
Thus, the Criminal Code of BiH in Article 108 and the Criminal
Code of FBiH in Article 112 mention the possibility of work for
convicted persons, but only if those persons accept to work,
which can be understood implicitly as prohibition of forced
labour. At the same time, the Criminal Code of Republika Srpska

12 Official Gazette of FBiH, No. 53/03.

' Official Gazette of Republika Srpska, Nos. 58/03 and 85/03.

1 Official Gazette of Bréko District, Nos. 5/00, 1/01 and 6/02.

" ILO Convention on Prohibition of Forced or Obligatory Labour, ratified on
2 June 1993.

16 JLO Convention on Prohibition of Forced Labour, ratified on 15 November
2000.
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fails to mention the prohibition of forced labour and in the
section related to execution of criminal sanctions, it only refers to
obligation to respect the perpetrator’s person and human dignity
in the execution of criminal sanction (Article 105), which can be
understood as prohibition of forced labour.

4.5. Right to freedom and security of persons and the
treatment of persons deprived of liberty

Article 9 of ICCPR:

1. Everyone has the right to liberty and security of person. No
one will be subjected to arbitrary arrest or detention. No one will be
deprived of his liberty except on such grounds and in accordance with
such procedure as are established by law.

2. Anyone who is arrested will be informed, at the time of
arrest, of the reasons for his arrest and will be promptly informed of any
charges against him.

3. Anyone arrested or detained on a criminal charge will be
brought promptly before a judge or other officer authorized by law to
exercise judicial power and will be entitled to trial within a reasonable
time or to release. It will not be the general rule that persons awaiting
trial will be detained in custody, but release may be subject to
guarantees to appear for trial, at any other stage of the judicial
proceedings, and, should occasion arise, for execution of the judgement.

4. Anyone who is deprived of his liberty by arrest or detention
will be entitled to take proceedings before a court, in order that court
may decide without delay on the lawfulness of his detention and order
his release if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or
detention will have an enforceable right to compensation.

(Official Gazette of SFRY, No. 7/71)
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Article 5 of the European Convention on Human Rights and
Fundamental Freedom:s:

1. Everyone has the right to liberty and security of person. No
one will be deprived of his liberty save in the following cases and in
accordance with a procedure prescribed by law:

a. the lawful detention of a person after conviction by a
competent court;

b. the lawful arrest or detention of a person for non-
compliance with the lawful order of a court or in order to
secure the fulfilment of any obligation prescribed by law;

c. the lawful arrest or detention of a person effected for the
purpose of bringing him before the competent legal authority
on reasonable suspicion of having committed an offence or
when it is reasonably considered necessary to prevent his
committing an offence or fleeing after having done so;

d. the detention of a minor by lawful order for the purpose of
educational supervision or his lawful detention for the purpose
of bringing him before the competent legal authority;

e. the lawful detention of persons for the prevention of the
spreading of infectious diseases, of persons of unsound mind,
alcoholics or drug addicts or vagrants;

f. the lawful arrest or detention of a person to prevent his
effecting an unauthorised entry into the country or of a person
against whom action is being taken with a view to deportation
or extradition.

2. Everyone who is arrested will be informed promptly, in a
language which he understands, of the reasons for his arrest and of any
charge against him.

3. Everyone arrested or detained in accordance with the
provisions of paragraph 1.c of this article will be brought promptly
before a judge or other officer authorised by law to exercise judicial
power and will be entitled to trial within a reasonable time or to release
pending trial. Release may be conditioned by guarantees to appear for
trial.
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4. Everyone who is deprived of his liberty by arrest or detention
will be entitled to take proceedings by which the lawfulness of his
detention will be decided speedily by a court and his release ordered if
the detention is not lawful.

5. Everyone who has been the victim of arrest or detention in
contravention of the provisions of this article will have an enforceable
right to compensation.

(Official Gazette of BiH, No. 6/99)

4.5.1. Right to the freedom and security of person

The key principle behind Article 5 of the European
Convention on Human Rights and Fundamental Freedoms is
respect for the rule of law. The basic premise that every person is
born free was codified by the Universal Declaration on Human
Rights, adopted by the United Nations. Right to the freedom and
security of person was further incorporated and elaborated in the
subsequent human rights documents, including the one that is for
us the most relevant, i.e. the International Covenant on Civil and
Political Rights (ICCPR). This inviolable civil status grants a
certain status to human beings, primarily the protection against
arbitrary detention by State. States, therefore, must restrain
themselves from interfering into the privacy of citizens and must
enable to citizens and other persons residing in their territories,
free movement and the choice of place of residence. Relevance of
the right to freedom and security of person is clear if we have in
mind that deprivation of liberty has direct impact on the
enjoyment of numerous other guarantied rights, and that it brings
person into a vulnerable position exposing him/her to the threat
of torture, or other inhuman or degrading treatment.

We need to point out the fact that the right to freedom
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and security of person is a unique right and, in that context, this
phrase needs to be read as such, given that it relates solely to the
physical freedom. The guarantees stemming from Article 5 of the
European Convention on Human Rights and Fundamental
Freedoms are always relevant when the degree of limitation of
freedom of movement at a certain place is extreme in the sense
that a person cannot leave that place. Although Article 5 of the
European Convention on Human Rights and Fundamental
Freedoms guaranties the ,security of person®, the practice has
shown that this aspect does not exists independently, i.e. that
Article 5 cannot be applied in the sense of protection of physical
integrity. This further means that Article 5 of the Convention
relates only to deprivation of liberty and not to the conditions of
detention.

Given the obligations assumed by the signing of
international agreements, Bosnia and Herzegovina is obliged to
respect the legal framework established by the ratified
international documents on human rights, primarily the
European Convention on Human Rights and Fundamental
Freedoms, which, as it was stated earlier, has, according to the
Constitution of BiH, priority over all other law in BiH. In the
legal system of BiH this right is explicitly guarantied in its
constitutions. It is contained and further elaborated in the
criminal procedure codes, as well as in other relevant laws.

By mid-2003, the High Representative in BiH imposed
new criminal procedure codes at the state and entity levels that
came into force the same year. These codes incorporate the
principle provisions that are in line with the standards of
internationally guarantied rights, particularly Article 5 of the
European Convention on Human Rights and Fundamental
Freedoms and Article 9 of ICCPR. The catalogues of measures
that secure the presence of the accused/suspect and successful
criminal proceeding have been amended by additional measures,
while earlier mandatory pre-trial custody for some criminal
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offences was abolished and provisions were amended by adding
the legal reasons for pre-trial custody, which is now optional.
Conditions were set also regarding the duration of detention after
indictment and until final judgment, so that detention is now
much more clearly regulated. Subsequently, amendments to the
Criminal Procedure Code of BiH, introduced in 2006, 2007 and
2008, have extended further this spectrum of measures so that
protection of individual freedoms is additionally strengthened.
The problem with the legal order of Bosnia and Herzegovina lies
in the entity and Br¢ko District codes that are lagging behind the
state Code, i.e. they are not duly and/or sufficiently timely
harmonised with the state Code, which ultimately leads to
unequal treatment of suspects/accused before law in terms of
protection of their right to freedom and security of person.
Nevertheless, by the end of 2008, only the Criminal Procedure
Code of FBiH has not been harmonised yet, although relevant
amendments are in the parliamentary procedure and their entry
into force is expected by the beginning of 2009.

The procedure of adoption of new amendments is also
underway. These envisaged changes relate to the very essence of
enjoyment of the right to freedom and security of person, i.e.
duration of detention between the first-instance and the second-
instance judgement that are made upon appeal.

4.5.1.1. Prohibition of arbitrary arrest and deprivation of
liberty - The basic meaning of Article 5 of the European
Convention on Human Rights and Fundamental Freedoms is to
ensure the guaranties that would prevent arbitrary and illegal
deprivation of liberty. International standards related to fair trial,
i.e. Article 5 of the European Convention on Human Rights and
Fundamental Freedoms contains, in its Paragraph 1, a strong
support to the protection of the right to freedom. That is why
deprivation of liberty must always be an exception, supported by
an objective justification, and can last only as long as it is
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absolutely necessary and only if the purpose cannot be achieved
by other measures. The measures of restriction of the right to
freedom have multiple effects on human rights of persons
exposed to them - their privacy, their bonds with family,
professional career, use of free time and the like, even after they
are terminated, i.e. once the person is released. Given their far-
reaching consequences, it is necessary to carefully assess all
circumstances that go in favour or against deprivation of liberty.
The aforementioned arguments indicate that those who deprive
someone of liberty bear the burden of proof that the grounds on
which deprivation is done fall within the framework of the
grounds enumerated in Article 5, and that they are applicable in
the given case. Certainly, relevant decisions taken in this respect
must be legal, reasoned in detail, and must be carried out by a just
and transparent procedure.

The guaranties contained in Article 5 European of the
European Convention on Human Rights and Fundamental
Freedoms relate to deprivation of liberty in criminal proceedings,
as well as to cases of deprivation of liberty (e.g. due to mental
disease, vagrancy, alcohol or drug addiction, etc.) imposed to
persons in order to limit, to greater or lesser extent, his/her right
to individual freedom.

Pursuant to Article 5 (1) of the European Convention on
Human Rights and Fundamental Freedoms, every deprivation of
liberty must be done in accordance to the procedure prescribed
by law. This provision is interpreted as to meet the requirement
of legality, which must be in accordance with domestic legislation
and with the European Convention on Human Rights and
Fundamental Freedoms. Consequently, deprivation of liberty that
lack legal basis in domestic law is in absolute contravention to the
requirements of Article 5 of the European Convention on Human
Rights and Fundamental Freedoms. Therefore, member states
must precisely define the cases in which deprivation of liberty is
possible. However, violation of the right to liberty and security of
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person will exist if deprivation of liberty is done lawfully in the
context of national legislation, if one of the grounds enumerated
in Article 5(1) of the European Convention on Human Rights
and Fundamental Freedoms is not used as basis for detention. It
should be remembered that the legality requirement relates to
procedural as well as substantive aspects of deprivation of liberty
and extends to the entire period of deprivation of liberty.
However, even when all the aforementioned conditions are met,
deprivation of liberty will not be considered as legal if it is a
consequence of arbitrary use of jurisdiction. And, finally, in order
to meet the criteria imposed by the European Convention on
Human Rights and Fundamental Freedoms, the legality
requirement implies that this right must be accessible, predictable
and certain and must contain guaranties related to prohibition of
arbitrariness in action against the concerned persons. In addition
to direct responsibility for actions taken by their bodies, the state
is obliged to ensure that private individuals, in their own actions,
do not breach the rights guarantied by the European Convention
on Human Rights and Fundamental Freedoms. States, therefore,
also have positive obligations in terms of the right to liberty and
security of person. This means that states are obliged to prohibit
and to adequately investigate and sanction every case of illegal
deprivation of liberty, even when perpetrators are obviously not
state agents.

In Bosnia and Herzegovina, the possibility of deprivation
of liberty is primarily prescribed in criminal legislation, in the
civil procedure codes, and in the laws on the protection of
persons with mental incompetence. All relevant laws are
published in official gazettes and, therefore, are publicly
accessible. They contain the guaranties of protection against
arbitrariness and clearly formulated provisions that enable to all
concerned bodies and individuals to envisage the consequences of
their actions. In terms of limitation of the right to personal liberty
and security, the legislation in BiH incorporates the principles of
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legality, judicial supervision, proportionality and subsidiarity.

Positive legislation in Bosnia and Herzegovina establishes
the rule that detention can only be ordered by the competent
court and at the proposal of prosecutor (Article 134 of CPC BiH),
Article 134 of CPC BD, Article 148 of CPC FBiH, and Article 191
of CPC RS). The principle of legality is explicitly adopted when
limiting the suspect/accused in his/her freedom and other rights
(Article 2 of CPC BiH, Article 2 of CPC BD, Article 2 of CPC
FBiH, and Article 2 of CPC RS). The basic rights of persons
deprived of liberty are guarantied and they must be promptly
instructed about them. These rights are: reasons for deprivation
of liberty, instruction on the right to remain silent, the right to
have a defence attorney of his/her own free choice, or to have a
defence attorney assigned if he/she can not afford the costs of
defence, to have his/her family, consular officer of the state whose
citizen he/she is, or other person he/she nominates, informed
about his/her deprivation of (Article 5 of CPC BiH, Article 5 of
CPC BD, Article 5 of CPC FBiH, and Article 5 of CPC RS). It is
also prescribed that the suspect//accused is entitled to be brought
before court in the shortest reasonable time and that trial will be
conducted without delay. It is also emphasised that duration of
detention must be reduced to the minimum necessary time
(Article 13 of CPC BiH, Article 13 of CPC BD, Article 14 of CPC
FBiH, and Article 13 of CPC RS). Detention can be decided solely
under the conditions prescribed by law and can only be done if
the purpose of that measure cannot be achieved by other
measures, emphasising that, during the entire procedure,
detention will be abolished as soon as reasons for which it had
been decided are terminate (Article 131 of CPC BiH, Article 131
of CPC BD, Article 145 of CPC FBiH, Article 188 of CPC RS).

Decision on detention is submitted to the concerned
person at the moment of detention. The hour of deprivation of
liberty and the hour of submission of decision on detention must
be indicated in the file. Appeal can be lodged against such
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decision to the panel of judges within 24 hours from its receipt;
the panel of judges is obliged to decide on the appeal within 48
hours. Appeal does not stall the execution of decision on
detention (Article 134 of CPC BiH, Article 134 of CPC BD,
Article 148 of CPC FBiH, and Article 191 CPC RS).

Criminal procedural codes in BiH recognise deprivation
of liberty of suspects by police bodies, but only as a factual
measure on which no decision is taken. Therefore, in the new
legislation there are no provisions on decision on detention by
non-judicial bodies. This jurisdiction is not granted even to
prosecutor, but solely to the competent court. This kind of
deprivation can be done only if there are grounds for suspicion
that the person has committed a criminal offence and if there are
any legal grounds for detention in addition to the one in question.
The person thus deprived of liberty must be instructed of his/her
rights promptly, and within maximum 24 he/she must be taken to
prosecutor who must decide whether he/she will release the
person or submit to the preliminary procedure court the proposal
to decide on detention. If prosecutor submits such a proposal, the
preliminary procedure judge must promptly, and within
maximum 24 hours, decide on detention or release of the person
(Article 139 of CPC BiH, Article 139 of CPC BD, Article 153 of
CPC FBiH, and Article 196 of CPC RS).

As it was stated above, courts are competent to decide
upon detention once they receive a fully reasoned proposal of
prosecutors. Prosecutor’s proposal is also required for any
extension of detention. Criminal procedural codes prescribe the
maximum duration of detention during investigation, during
trial, and after pronouncement of the first-instance judgement.
Duration of detention depends on the gravity of criminal offence
(Article 135 of CPC BiH, Article 135 CC BD, Article 149 CC
FBiH, and Article 192 CC RS). Detention is initially decided by
preliminary procedure judge, upon whose decision detention can
last for maximum one month. At the decision of panel of judges,
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detention can be extended by additional two months. For some
less serious offences, this is the maximum duration of detention
during investigation (3 months). For criminal offences with
prescribed sanction of ten or more years of imprisonment and if
there are particularly important reasons, it is possible to extend
detention for another three months (six months in total).
Exceptionally, and in extremely complex cases for which the
prescribed sanction is long-term imprisonment, it is possible for
detention to be extended for additional three months, two
successive terms (12 months in total). Duration of detention
begins on the first day of detention and, if indictment is not
confirmed, within the aforementioned deadlines, the suspect
must be released.

Duration of detention after confirmation of indictment
and before the pronouncement of first-instance judgement
depends on the gravity of criminal offence (Article 137 of CPC
BiH, Article 137 of CC BD, Article 151 of CC FBiH, and Article
194 of CC RS). Detention after confirmation of indictment may
last for maximum one year (in case of criminal offence for which
the prescribed sanction is up to five-year imprisonment), one year
and six months (in case of criminal offence for which the
prescribed sanction is up to ten-year imprisonment), two years
(in case of criminal offence for which prescribed sanction is above
ten-year imprisonment, but not long-term imprisonment), or
three years (in case of criminal offence for which prescribed
sanction is long-term imprisonment).

When interference into the right to liberty and security of
person is done by private individuals, BiH criminal codes, in
accordance with the European Convention on Human Rights
and Fundamental Freedoms, incriminate such actions and those
criminal offences are the offences of illegal deprivation of liberty
(Article 147 of CC BiH, Article 176 of CC BD, Article 179 of CC
FBiH, Article 166 of CC RS ), abduction (Article 168 of CC BiH,
Article 177 of CC BD, Article 180 of CC FBiH, Article 165 of CC
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RS), and human trafficking (Article 186 of CC BiH).

4.5.1.2. Presumption in favour of liberty and detention -
The European Convention on Human Rights and Fundamental
Freedoms recognises that rights must be followed by obligations.
International standard related to fair trial contains strong
arguments favouring freedom, while member states are obliged to
apply measures that are more lenient than detention need to be
applied whenever possible, and, in any case, the member states
have to refrain from deciding on detention as a criminal sanction.
Therefore, limitations may be allowed only if there is a risk of
abuse that amounts to threat to the rights of others, or
interference with the interest of justice. In addition, member
states are obliged to define in their positive legislation the
conditions under which limitation can be applied.

Once there is reasonable suspicion that a person has
committed criminal offence, the right of such person to liberty
may be limited. Then, measures that directly or indirectly limit
the liberty of a suspect/accused can be undertaken with the aim of
ensuring his/her presence and successful conduct of criminal
proceedings (Chapter X of CPC BiH, Chapter X of CPC BD,
Chapter X of CPC FBiH, and Chapter XVI of CPC RS). These
measures do not always have to lead to deprivation of liberty. In
terms of limitation of person’s right to liberty and security,
criminal procedural legislation in BiH incorporates the principles
of legality, court supervision, proportionality and subsidiarity.
The Criminal Procedure Code in BiH recognise five types of
measures of insuring the presence of suspect/accused and
successful conduct of criminal proceedings - summons, bringing
of person to court, measures of prohibition, guarantees and
detention. For each of these individual measures, the legally
prescribed conditions of application must be followed by
competent bodies. When deciding which of the available
measures for insuring the presence of suspect/accused and
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successful conduct of criminal proceedings to apply, competent
body must adhere to the conditions defined for the application of
individual measures, and when doings to it my take into account
that more serious measures is not applied if the same purpose can
be achieved by more lenient ones (Article 123 of CPC BiH, Article
123 of CPC BD, Article 137 of CPC FBiH, and Article 180 of CPC
RS).

Detailed grounds are also prescribed for deciding the
measure of detention, alongside the jurisdiction for such decision,
maximum duration of custody, duty of urgent action taken by the
bodies participating in criminal procedure in cases involving
custody, compensation for damages in cases of unfounded
deprivation of liberty, as well as execution of custody (Articles
131-147 of CPC BiH, Articles 131- 147 of CPC BD, Articles 145-
161 of CPC FBiH, and Articles 188-204 of CPC RS).

4.5.1.3. Grounds for decision on custody - Provisions of
Article 5 of the European Convention on Human Rights and
Fundamental Freedoms suggest that the permitted condition for
limitation of liberty is that further enjoyment of liberty may
prevent the execution of justice. According to international
standards, and, consequently, to those contained in the European
Convention on Human Rights and Fundamental Freedoms,
permitted reasons for limitation of liberty fall in the following
categories: risk of hiding, risk of perpetration of serious criminal
offence, risk of obstructing the execution of justice, and risk of
serious threat to public law and order. According to a
recommendation made by the Committee of Ministers of the
Council of Europe, it is necessary for courts to investigate, on the
basis of circumstances of the given case, prior to taking into
consideration the measure of custody, whether there are adequate
more lenient measures. When doing so, the circumstances
relevant for such a decision are: type and gravity of criminal
offence for which the accused is charged; the sanction which
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would probably be pronounced by the court in the case he/she is
found guilty; age, state of health, character, criminal records and
personal and social circumstances of the accused, and particularly
his/her links in the community and his/her behaviour,
particularly in terms of fulfilment of any obligation ordered in the
previous criminal procedure.

Detention is the ultimate and the most stringent measure
in the context of control of suspect/accused. New criminal
legislation in BiH has abandoned the previous concept of
mandatory custody for some types of criminal offences so that
only optional custody is now envisaged. Such measures can be
taken against a person only if it is necessary and if, cumulatively,
the legally prescribed criteria are met (Article 131 of CPC BiH,
Article 131 of CPC BD, Article 145 of CPC FBiH, and Article 188
of CPC RS) - grounded suspicion that a person has committed
criminal offence (positive criteria), existence of minimum one of
the legally prescribed conditions for custody (positive criteria),
and that there are no other measures for the achievement of the
same purpose (negative criteria). The positive criteria for
deciding on custody are prescribed in Article 132 of CPC BiH,
Article 132 of CPC BD, Article 146 of CPC FBiH, and Article 189
of CPC RS. Grounded suspicion, as a general precondition for
deciding on such measures, according to the law amounts to
higher degree of suspicion based on collected evidence that have
led to the conclusion that criminal offence has been committed
(Article 20 of CPC BiH, Article 20 of CPC BD, Article 21 of CPC
FBiH, and Article 20 of CPC RS). As mentioned earlier, in order
to decide custody, in addition to grounded suspicion as defined in
general conditions, at least one of the following prescribed
conditions need to be met.

1. if he conceals himself or if other circumstances exist
which suggest the strong possibility of flight;
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2. if there is a warranted fear that he will destroy, hide, alter
or falsify evidence or clues important to criminal
proceedings or if particular circumstances indicate that he
will hinder the inquiry by influencing witnesses, fellow
accused or accessories in terms of concealment;

3. if particular circumstances justify the fear that the crime
will be repeated or an attempted crime will be completed
or a threatened crime will be committed and for those
offenses a sentence of imprisonment of three years or a
more severe penalty is prescribed; in extraordinary
circumstances, if it is the criminal offence for which the
prescribed sanction is ten or more years of imprisonment,
and which is a particularly serious crime in view of the
method of perpetration or consequences, and if release
from imprisonment would result in real threat for public
law and order.

Despite the existence of the aforementioned conditions,
before deciding on the measure of custody, courts are obliged to
consider the pronouncement of another more lenient measure for
ensuring the presence of accused/suspected persons and
successful criminal proceedings. Such consideration is done by
courts ex officio when they take decision on custody, or at the
proposal of one of the parties in the proceedings.

Therefore, as far as legislation in BiH is concerned, one
can say that it is aligned with the requirements and practice
stemming from Article 5 of ECPS. Likewise, the provisions of the
existing criminal procedure codes in BiH are in this respect
harmonised, i.e. they provide for identical legal arrangements in
terms of conditions and grounds on which decision on custody
can be taken.

146



Human Rights in Bosnia and Herzegovina 2008

However, the practice of domestic courts demonstrates a
certain inconsistency with the requirements of the Convention.'”’

Thus, in terms of existence of general condition for
custody, i.e. grounded suspicion, it sometimes happens that in
court decisions related to custody taken prior to indictment, no
specific facts and evidence on which such a suspicion is based are
not given. Likewise, when decision is taken, i.e. when control of
decision on custody after indictment is passed and confirmed, it
often happens that the existence of grounded suspicion is not
seriously checked; instead, evidence of its existence is simply
stated as a matter of fact, which is not in line with the
requirements of Article 5 of ECPS and gives rise to suspect that
there is arbitrariness on the part of courts.

On the other hand, in relation to special grounds for
custody, and, especially, the one that relates to the threat to public
law and order (previously defined as risk for security of citizens
and property), the court decisions in BiH often show a lack of
objective and concrete circumstances that led to courts’ decisions
on custody,'® while quite often very insufficient explanation of
such decisions are made.

Likewise, application of more lenient measures as an
alternative to custody is not adequately considered; sometimes it
is not even done, while, at times, decisions do not contain reasons

"7 For a more detailed description of application of pre-trial custody and
alternative measures in the practice of BiH courts, see OSCE BiH, Law and
Practice in the Application of Measures of Restriction of Liberty: Justifiability
of measures of pre-trial custody in Bosnia and Herzegovina dated August 2008.
"% On several occasions, upon individual appellations, this issue was dealt with
by the Constitutional Court of BiH. See, e.g. Decisions of the Constitutional
Court in the cases Nedo Zeljaja, Decision on Admissibility and Merits of the
Constitutional Court of BiH No. AP 6/08 of 13 May 2008 and Aida Selmanovic,
Decision on Admissibility and Merits of the Constitutional Court of BiH, No.
AP 566/08 of 12 June 2008.
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for decision on custody or extension of custody and the
impression is that, in the practice of some courts in BiH, custody
is applied more as a rule than as an exception to the rule.

4.5.1.4. Compensation for damages due to unfounded
deprivation of liberty — The right of a person who is a victim of
ungrounded deprivation of liberty to get compensation of
damages is envisaged in Article 5(5) of the European Convention
on Human Rights and Fundamental Freedoms. This article and
Article 3 of Protocol No. 7 are the only instances in the
Convention that require from domestic legislation to envisage
compensation of damages. The Criminal Procedure Codes in BiH
explicitly prescribe the right of persons unfoundedly deprived of
liberty to get rehabilitation, compensation for damages from the
budget, and to have other rights defined by law (Article 11 of CPC
BiH, Article 12 of CPC FBiH, Article 11 of CPC RS and Article 11
of CPC BD) ensured. Besides the aforementioned provision that
guaranties the right to compensation of damages to persons
unfoundedly deprived of liberty, the criminal procedural law
regulates also the grounds, conditions and procedures for
realization of this right (Chapter XXXII of CPC BiH, Chapter
XXXII of CPC FBiH, Chapter XXXII of CPC RS, and Chapter
XXXI of CPC BD).

Damages in the meaning of the aforementioned
provisions imply the material and non-material damages as
defined by property legislation. Before submission of complaint
in civil procedure, damaged party needs to submit a request to the
competent ministry at the state or entity level or the. Judicial
Commission in Brc¢ko District in order to reach an agreement
relating the existence, type and amount to damages caused
(Article 433 of CPC BiH, Article 415 of CC BD, Article 436 of CC
FBiH, Article 426 of CC RS). Only if request for compensation of
damages is not accepted, or if the competent body fails to take
decision upon it within three months from the date of
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submission, damaged party can seek fulfilment of his/her right in
civil procedure before competent court (Article 434 of CPC BiH,
Article 416 of CC BD, Article 437 of CC FBiH, Article 427 of CC
RS).

Thus, one can conclude that the relevant provisions of
criminal procedural law in BiH meet the requirements of Article
5(5) of the European Convention on Human Rights and
Fundamental Freedoms, by guarantying the right to
compensation of damages to persons who are unfoundedly
deprived of liberty even beyond the minimum stipulated in the
ECHR provision.

Although it is elaborated in detail in the criminal
procedural laws, it seems that there is no effective mechanism for
the protection of this right in BiH yet. The obligation of the State
of BiH to establish such a mechanism was emphasized in the
decisions of the Constitutional Court of BiH and the Human
Rights Chamber of BiH.

4.6. Right to fair trial

Article 14 of ICCPR:

1. All persons will be equal before the courts and tribunals. In
the determination of any criminal charge against him, or of his rights
and obligations in a suit at law, everyone will be entitled to a fair and
public hearing by a competent, independent and impartial tribunal
established by law. The press and the public may be excluded from all
or part of a trial for reasons of morals, public order (ordre public) or
national security in a democratic society, or when the interest of the
private lives of the parties so requires, or to the extent strictly necessary
in the opinion of the court in special circumstances where publicity
would prejudice the interests of justice; but any judgement rendered in
a criminal case or in a suit at law will be made public except where the
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interest of juvenile persons otherwise requires or the proceedings
concern matrimonial disputes or the guardianship of children.

2. Everyone charged with a criminal offence will have the right
to be presumed innocent until proved guilty according to law.

3. In the determination of any criminal charge against him,
everyone will be entitled to the following minimum guarantees, in full

equality:
(a) To be informed promptly and in detail in a language which
he understands of the nature and cause of the charge against
him;
(b) To have adequate time and facilities for the preparation of

his defence and to communicate with counsel of his own
choosing;

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person
or through legal assistance of his own choosing; to be informed,
if he does not have legal assistance, of this right; and to have
legal assistance assigned to him, in any case where the interests
of justice so require, and without payment by him in any such
case if he does not have sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him
and to obtain the attendance and examination of witnesses on
his behalf under the same conditions as witnesses against him;

(f) To have the free assistance of an interpreter if he cannot
understand or speak the language used in court;

(g) Not to be compelled to testify against himself or to confess
guilt.

4. In the case of juvenile persons, the procedure will be such as
will take account of their age and the desirability of promoting their
rehabilitation.

5. Everyone convicted of a crime will have the right to his
conviction and sentence being reviewed by a higher tribunal according
to law.
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6. When a person has by a final decision been convicted of a
criminal offence and when subsequently his conviction has been
reversed or he has been pardoned on the ground that a new or newly
discovered fact shows conclusively that there has been a miscarriage of
justice, the person who has suffered punishment as a result of such
conviction will be compensated according to law, unless it is proved
that the non-disclosure of the unknown fact in time is wholly or partly
attributable to him.

7. No one will be liable to be tried or punished again for an
offence for which he has already been finally convicted or acquitted in
accordance with the law and penal procedure of each country.

(Official Gazette of SFRY, No. 7/71)

Article 6 of ECHR:

1. In the determination of his civil rights and obligations or of
any criminal charge against him, everyone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial
tribunal established by law. Judgment will be pronounced publicly but
the press and public may be excluded from all or part of the trial in the
interests of morals, public order or national security in a democratic
society, where the interests of juveniles or the protection of the private
life of the parties so require, or to the extent strictly necessary in the
opinion of the court in special circumstances where publicity would
prejudice the interests of justice.

2. Everyone charged with a criminal offence will be presumed
innocent until proved guilty according to law.

3. Everyone charged with a criminal offence has the following
minimum rights:

a. to be informed promptly, in a language which he
understands and in detail, of the nature and cause of the
accusation against him;

b. to have adequate time and facilities for the preparation of his
defence;
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c. to defend himself in person or through legal assistance of his
own choosing or, if he has not sufficient means to pay for legal
assistance, to be given it free when the interests of justice so
require;

d. to examine or have examined witnesses against him and to
obtain the attendance and examination of witnesses on his
behalf under the same conditions as witnesses against him;

e. to have the free assistance of an interpreter if he cannot
understand or speak the language used in court.

Article 7 of ECHR:

1. No one will be held guilty of any criminal offence on account
of any act or omission which did not constitute a criminal offence
under national or international law at the time when it was committed.
Nor will a heavier penalty be imposed than the one that was applicable
at the time the criminal offence was committed.

2. This article will not prejudice the trial and punishment of any
person for any act or omission which, at the time when it was
committed, was criminal according the general principles of law
recognized by civilized nations.

Protocol No. 7 to ECHR:
Article 2 - Right of appeal in criminal matters

1. Everyone convicted of a criminal offence by a tribunal will
have the right to have his conviction or sentence reviewed by a higher
tribunal. The exercise of this right, including the grounds on which it
may be exercised, will be governed by law.

2. This right may be subject to exceptions in regard to offences
of a minor character, as prescribed by law, or in cases in which the
person concerned was tried in the first instance by the highest tribunal
or was convicted following an appeal against acquittal.
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Article 3 - Compensation for wrongful conviction

When a person has by a final decision been convicted of a
criminal offence and when subsequently his conviction has been
reversed, or he has been pardoned, on the ground that a new or newly
discovered fact shows conclusively that there has been a miscarriage of
justice, the person who has suffered punishment as a result of such
conviction will be compensated according to the law or the practice of
the State concerned, unless it is proved that the non-disclosure of the
unknown fact in time is wholly or partly attributable to him.

Article 4 - Right not to be tried or punished twice

1. No one will be liable to be tried or punished again in criminal
proceedings under the jurisdiction of the same State for an offence for
which he has already been finally acquitted or convicted in accordance
with the law and penal procedure of that State.

2. The provisions of the preceding paragraph will not prevent
the reopening of the case in accordance with the law and penal
procedure of the State concerned, if there is evidence of new or newly
discovered facts, or if there has been a fundamental defect in the
previous proceedings, which could affect the outcome of the case.

3. No derogation from this Article will be made under Article
15 of the Convention.

(Official Gazette of BiH, No. 6/99)

4.6.1. Judicial system

In the judicial system of Bosnia and Herzegovina, both at
the state and at the entity and Brcko District levels, there are only
the courts of general jurisdiction.'” Pursuant to the Law on

"% In Bosnia and Herzegovina, there were minor offence courts as courts with
special jurisdiction, whose function was taken over in RS on 1 September 2006
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Amendments to the Law on Courts of Republika Srpska that
entered into force on 26 December 2008, the District Commercial
Court and the Higher Commercial Court of Republika Srpska
were established, although relevant provisions of this Law will
enter into force as of 1 July 2009." In Br¢ko District (hereinafter:
BD), there are: the Basic Court and the Appellate Court of BD. In
Republika Srpska, there are 19 basic courts and 5 district courts,
as well as the Supreme Court of Republika Srpska and 5 newly
established district commercial courts and a Higher Commercial
Court of Republika Srpska. In the Federation of BiH, there are 28
municipal courts, 10 cantonal courts, and the Supreme Court of
the Federation of Bosnia and Herzegovina. At the level of Bosnia
and Herzegovina there is the Court of Bosnia and Herzegovina,
composed of first-instance Divisions I, II and IIT and an Appellate
Division. In such a specific judicial system the issue of the
existence of highest judicial instance in Bosnia and Herzegovina
remains unclear, since the Court of Bosnia and Herzegovina does
not have appellate jurisdiction over entity courts and the courts of
Brcko District. It is evident that this situation leads to differences
in application of criminal codes and lack of uniformity of judicial
practice in Bosnia and Herzegovina, which can have inequality of
the citizens living in Bosnia and Herzegovina as a consequence.'”'
This is why in the forthcoming reform of the Constitution of BiH
it would be necessary to determine or establish the highest
judicial instance in Bosnia and Herzegovina in order to avoid the
existing problems.

and in the FBiH on 1 December 2006, by newly established minor offence
sections in their basic/municipal courts. Cantonal courts are designated to act
as the second-instance courts in FBiH, while in RS, this competen